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oftheirinventions. From time to time laws have 
heen enacted in accordance with the object of that 
crant of power, to protect inventors for a term of 
years in the exclusive rizht to their discoveries. 
To stimulate genius to exertion, and to reward its 
useful contributions, it is not only proper, but ne- 
eessary to throw around its labors such legal 
eyards as will protect them from the more shrewd, 
who would unscrupulously appropriate to them- 
selves the toil of greater minds, by availing them- 
selves of the characteristic negligence of inventive 
genius. To protect the inventor only to the ex- 
tent to which he had made his claim, with entire 
technical accuracy, was early found to be quite 
insufficient: and even before any provision had 
been made by law for the correction of a patent by 
reissue, the courts equitably protected whatever 
was shown to be truly within the patented inven- 
tion. Now, by the act of 1836, a mode Is provi- 
ded by which an inventor may protect his patent 
against infringement by one who should fraudu- 
lently seek to take advantage of a technical defect 
in the description or model on which the patent 
was granted. This provision experience had 
shown to be requisite, and it is surely both politic 
and just to preserve it. Adequate protection has 
not yet been afforded to patentees, as is plain from 
the long and fruitless litigation on the most valu- 
able discoveries, but instead of this bill being sufti- 
cientto supply that want, I do not think a law could 
be much better fitted to take from the inventor the 
little protection he now enjoys than that which is 
here submitted. The first section enacts a rule 
which has lone existed in the Patent Office; the 
second must be unnecessary; the third 
section would involve much labor and expense for 
objects probably useless to the applicants or the 
Patent Office; the second part of this section is be- 
lieved to be covered by existing provisions. The 
fourth section would utterly destroy the kind and 
equitable provision of the act of 1836 for the re- 
issuing of patents. It is hostile to the object of 
that act, which was to proteet the meritorious in- 


section 


ventor; and, connected with subsequent sections 
of the bill relative to the scire faciasy and the 
notice required to be publicly given of applica- 
tions for reissue of patents, would seem to bea 
law framed not for the protection of the patentee, 
but for the bewefit of infringers of patents. The 
reissuing of a patent is desicned to secure the 
property of the inventor in that which he has 
really given to the world, the knowledge, or at 
least the useful application of which was de- 
rived from his «specifications, composition, or 
model. There are provisions in this bill which 
are as hostile to such reissue as though it were a 
fraud upon the public, to correct defective speci- 
fications. The act of 1836 perhaps does not suffi- 
ciently distinguish between a reissue and anaddition 
to a patent; the latter 1s of little importance, be- 
cause a new patent would answer as well. It is 
to the former I have directed my remarks. If any 
modifications are needed in relation to that, I think 
it should be changed for the benefit of the inventor, 
rather than for the impunity of the infringer. 
This bill requires that any inventor who wishes 
to amend his specifications shal] give sixty days’ 
notice, and all machines or articles begun before 
the reissue are to be used as though the reissue 
had not been made, being in fact a distinction in 
favor of those who have violated the inventor’s 
right, and an invitation to any infringer of the 
peer to take advantage of this notice, and free 
umself from future restraint. A patent may be 
taken out without sufficient specifications to cover 
all which was invented and shown in the model: 
and some better informed as to what constitutes 
a sufficient description, to fulfill the requirements 
of the ldw than the inventor, may take advantage 
of this notice, to the injury of him whom the law 
should be framed to protect. *The sixty days’ no- 
lice is an invitation to the dishonest to come for- 
ward and take advantage of any defect in the spe- 
cifications. They have only to manufacture the | 
composition, or to get up the machine, or, by way 
of beginning, to cut a gow holts, or something of | 


that kind, and have the right to use it ever after. | 


7 


judges are therefore capable of jud; 
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I count as nothing the restriction intended to com- 
mence with the date of notice. In many cases it 
would be worthless, in more ineffectual. 

Those who would pirate on a patent, would 
probably not be restrained by the distinction of be- 
fore or after notice. Nor do I perceive a moral 
difference between the two classes of infringers— 
those who discovered the defect of the patent by 
examination of the machine, and those who learned 
it from the notice of the inventor. 

As to the scire facias provided in this bill, I will 
only say that, apart from the extraordinary dis- 
tinetion the infringer 
which is made in the proposed penalty, it seems to 


be but a harsher mode of executing that feature 


of the existing law which is considered the most 
objectionable. On this point I wish to direct the 
attention of the Senate to the proceedings of a con- 
vention of inventors who assembled at New York 
and prepared a ‘* memorial in relation to the defects 
of the existing law of pate nts.”’ They point out as 
a defect in the law of 1836 that it permits the de- 
fendant, in a suit for damages, to put the patent in 
issue; and that it provided no means by which 
the validity of a patent might be tested and finally 
settled by a properly-constituted tribunal. The 
inventors justly complain that validity of a 
patent may be tried in every suit broucht for its 
infringement. They propose thata court shall be 
established, by the appointment of special judges, 


between the natentee and 


he 
thre 


judges, for the 
purpose of prying causes crowing out of patents; 
they also propose a 

extension of patents. 

In an address delivered by the Hon. John K. 
Kane before the Franklin Institute of the State of 
Pennsylvania, he portrays in powerfully-deserip- 
tive lancuage the utter inability of 
court 


to be associated with the circuit 


commission to decide on the 


ordinary 
the 


himself as a 


any 
to examine and trv a case mvolvine 
patent. He 


member of the bar and of the bench, and treats it 


question of a speaks of 


as a and 


i” of all the ar- 


creat mistake to suppose that lawyers 
vty 


cana of science in which a patent case may be in 
volved. I would much prefer to have a 
court estal to trv all crowing out of 
patent cases in which the validity of the 


‘ } 1 ; 1 . ' 
Such a tribunal would be abl 


spec 
lished SULLS 
pate nt 
was put Ih issue. 
to test by a single suit the validity of a pate nt, and 
thus settle the question of the inventor’s right 


and leave him free from harassing disputes, which 


make him poorer instead of richer by the badly- 


secured property which he has in his invention. 
But. as the Committee on Patents have indica- 
ted their views, and the means on which they rely, 
by presenting as amended this bill, and the Com- 
I am 
informed, proposed to establish such a tribunal for 


mittee on the Judiciary have not, so far as 
the trial of patent cases as has been alluded to, 
this preference may he considered 
I therefore, when in order, propose to offer as a 
substitute for the bill of the committee, one pro- 
vidine, among other things, for regularly-augment- 


‘ 1) 
nnatiainabie,. 


ine damages; so that the meritorious inventor, the 
valid patent, may be better protected, by increa 
ine the penalty for every additional judgment in 
a suit for damages, progressing as the number of 
the decisions in favor of the patent. 
hand, an invalid patent would be restrained by a 
like progression of damages against the patentee. 
In this manner litigation may be to some extent 
limited. 

I think the bill we have under consideration 
cannot be amended so as to answer any valuable 
purpose, and that it will fail to vive to inventors the 
henefits that ought to be secured to them. The 
provision to repeal a patent by a single suit should 
have been preceded by all which could serve to 
insure a proper decision. As proposed, it is be- 
jieved that the courts before whom the suits will 


On the other 


| be brought may, from their habits of thought, the 


very eminence to which they have attained in their 
all-absorbing, profession; probably will be less 
qualified to decide the nice questions in natural 
philosophy which a patent case will often present. 
I will again remark that it is strange that, in a law 


‘amendatory of the act to secure to inventors an 
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exclusive rightto their discoveries, there should be 


a discrimination against them even in suits to main 


tain thatright. S lowever, 
in that feature which makes the de 


ih, is surely the case 


“IS10ONn against 


lf the decision be In 


patentee m 


t 


patent repeal it, but 


the patent, then the oto the n 
circuit or State to 
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some other trespasser 
there to run all the ha 
merits of his claim to a 
as iS provided, and ata 


] } 


} , 
models, books 


,and wit 
und establish the justic 
holds. 
The court prope 
lof 
well as of law: ade} 


permanently org 


stud 


ts In the me 


be one composer 


nized to try 
question which involve the v 
court thus constituted, with 
1 would a 
ull the 


cially airecteé i. daily 


formation in relation to 
come be fore it. 
I shall at the earliest prope: 


} 


Stitute ior the Dill, unies 


prefer, the whole matter 
nitely. 

Mr. TURNEY. I shall 
; Senator from Mi 
to discuss the whol 


Nor ean | 


particular amendment under consid 


ple ot the 
merits of 


done. obije 


see te 


amendment proposes that, under 


the bill, no man shall suc 


out a se 


the man who has! lente 


een ued by 


infringement of a patent. ‘Tl rmendment 


: ; 
poses that, alt r the issu ( the setre jacias, 

WY ‘ : +} : 
ceedings shall pe 8 ( tri the vahad 


ire 7facias, oT 


patent can be tried UupOeHn the S¢ I 
the 
The Senator from M Issippl 

|} 


be aUSE 


further order of the proper court. 


ts to this bill 


hie< 
bye 


, hu says uuge ordinary court 


no compe { ry paten cas 


as situpon the ber 


United 


case, they are notcomy! 


ste h law yers 
Court of the States ca 

retentt tr } 
nited stat 
I 


de) under the laws ot thre | 
y the. 
on tT 


is destroyed, as it often 1s 


carelessness or presum tien 


( mduetin tire navication oi enim bs< our 


such eases the ,it may be, or the 


waters. In 


ofthe ers 


crew . 
. are considered euilty of murder. 
The Senator from Missi } 


: ; 
a Knowiledre of soences 


SAVS Lhe trial oft 


Iippl 
the se patent cases requires 
: ' _ a s , : . 
and of mechanics which lawyers and judges do not 
How often does it happen where a man 
: : 

is indicted for murder that it | 


possess, 
ecomee necessary to 


tigrateand examinethecharacter ofthe wound? 
! 


inves 


And where the murder Is causé Vy polson, it be- 


comes neé 


( chemist to 
analyze the Who but 
the scientific and skillful physician or chemist can 
he competent to judge ot the facts in 
competent 


Will you say 
} 


man for murder because the jud 


‘essary to call im askil! 


contents of the stomach. 
Such Aa CABE ? 


acourt is not to trv a 
reis nota doctor? 
Do vou not call before the court and jury all the 
medical skill and all the medical s » necessary 
to decide facts to be 
And has not the court all the benefit thats 
to enable the court and jury to determine and pass 


Why are nm 


rmined upon? 


as to the 
ence 
upon the case correctly ? it judges as 
competent to pass upon a patent case as upon Cases 
of this description, upon which they are daily 
called to rive their decision ? 

If the opinion of the Senator is correct, that 
there should be a special court to try cases of this 
kind, where a rated, should 


be a court composed of doctors and chemists to 


patent 18 it there 
tre such cases as those to W hich I have referred. 
Even supposing he is right, that lawyers are not 
competent, his argument does not affect the merits 
of the proposition contained in the amendment, 
which is to providearemedy by scire facias. But if 
his arcument is correct, it would go further to 
prove that we are ourselves incapable of legislating 
upon the subject of patents; that the Senate of the 
United States is incapable of enacting laws relating 
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to this branch of business; and that nobody but || familiar with it as to be able to legislate upon it 
those who are inventors, or some persons from || with ordinary confidence. 


mechanics, or the walks of science, 
subject, I agree to no 
such doctrine. But supposing it to be true, is it 
an argument against the provision contained in 
this amendment, that when the proper tribunal is | 
established, the patentee shall have the right to 
have a decision repealed or to postpone a decision? 
W ou'd this be wrong, and an injury to inventors 
if there were a tribunal which would euard the 
interests of the public, and where inventors may 
have some remedy when their inventionsare stolen 
from them or taken by fraud and villainy? This 
is the only effect of the scire fucias; it is to cut off 
litivation. Now,a suit decided against the in- 
fringer of a patent does not stop the litigation; he 
can sue a hundred other people. Is it not, then, 
correct policy to limit this litigation, to have some 
end to it, and when the fact is established that the 
patent was obtained by fraud that the country shall 
have peace and quiet? 

This is the ody object of the bill, and the only 
thing to be effected by the provision authorizing a 
scive facias. The amendment now under consid- 
eration, however, simply provides that no person 
shall have a right to apply for a scire facias except 
those who have been sued, so as to euard and pro- 
tect the patentee; and that he may not be injured 
by a number of lawsuits in every part of the Uni- 
ted States, we limit it so that no person will be 
effected by it but the person who is sued. ‘That 
being done, and the man having no right to apply 
for a secire facias till he is 


thought it proper to adopt this provision, 


the class of 
are fit to le ristate on this 


sned, the commiuttee 
"This is 
the only effect of the amendment under consider- 
auon. é 
Senator from Mississippi which shakes my confi- 
dence in the provision of this bill. In the first 
plac e, I doubt the correctness of his position that 
there must be a court to tr kind 
which knows nothing about the law, though they 
may know something about matters of science, I 
think our judges, in the ordinary courts, are as 
competent to preside at trials of such cases as any 


trv cases of this 


one else, 

Mr. DAVIS, of Mississippi. If my friend 
from ‘Tennessee had no other object in this bill than 
to limit litication and to check fraud, he has been 
very unfortunate, | think, in its provisions. I 
will say nothing about the generosity of the Sen- 
ator, shown in the attempt to make an issue 
with me upon the capacity and acquirement of 
lawyers, in a chamber in which nearly every 
member is of that profession. My remarks did 
not warrant the attempt. lL assail no profession, 
and would decline to accept that issue, even did l 
entertain the epinions he ascribes to me, and were 
the decision to be made by a tribunal ditferently 
constituted from this, where nearly all the seats, 
and an equal proportion of the ability of the cham- 
ber belong to that profession. 

The remarks I made in relation to the ability of 
the lawyer, as such, to judge of those nice ques- 
tions, which are often involved in a patent suit, 
cannot be escaped from by construing them into a 
hostile charge against the profession, The opinion 
advanced by me was derived from the profession— 
from some of its most distinguished members— 
from men whose legal and scientific attainments 
enabled them to grapple with questions requi- 
ring both kinds of knowledge, and whose opin- 
ienk will no doubt be received as authority by 
most of those who follow the ordinary walks of 
the legal profession. Judge Story says that the 
patent laws are the metaphysics of the law. He 
evidently held that the judges were very poorly 
able to decide such cases merely by legal knowl- | 
edge, however great it might be. 

But the Senator drew his argument closer and 
closer upon me, until he thought he had me entirely 
beund, when, by his last proposition, he reduced 
me to the alternative of supposing that the.Senate | 
was not able to legislate upon this subject. 1 do | 
not hesitate to tell him that, unaided be the offi- | 


cers of the bureau, or those equally familiar with 
it, the Senate is, in my opinion, unable wisely 
to legislate upon the minute details of patents and 
the Patent Office. I think it would not detract 
from the Senate, but be acting the part of pru- 
dence, to go to those who have special information 

before legislating upon such subjects, It is a par- | 
ticular branch of knowledge; and, if there be any | 
in this body, they must be very few whe are so | 


| 
| 
| 





I am oilering, in this, 


no reflection on any, of which I do not take an 
) 


| equa! share; and am proposing nothing more than 


is usual in many other branches of legislation not 
as ltricate as this. 

I have said that my opinion as to the necessity 
of a special court to try patent cases was derived 
from the bar itself. I have here an address of the 
Hon. John K. Kane, before the Franklin Insti- 
tute, at the close of the exhibition of American 
manufactures in 1849, from which I propose to 
read an extract. Judge Kane, after stating the 
history and steady improvement in our patent 
laws, shows how imperfect they still are, and how 
much the inventor suffers by them, even as now 
improved, The extract is to explain the condi- 
tion in which an inventor is placed when he sues 


| for the violation of his patent and appears before 
dhe court: 


| 


‘* Let me explain how this happens. An ingenious man 
has mvented a labor-saving machine, and obtained a patent 
for it. tle has begun to use it himself, and bas sold licenses 
to others. Itis a highly useful machine, we will suppose, 
producing, it may be, an entire revolution in some branch 


| Of art; its usefulness universally admitted by the unanimity 


with which it is adopted among his brother mechanics. It 
is, in a word, just the sort of invention that confers on 


| society the highest benefit, and for which society is most 
| anxious to reward him abundantly. 


‘Now, just in proportion as his invention is valuable, 


just in that proportion is the temptation to defraud him oi 


it. ‘The invention is at Gice pirated ; litigation follows, tor 
his exclusive title is worthless, unless vindicated; and in 


| this litigation, all who have invaded his rights, and all who 


At present [ have heard nothing from the | 


have an interest in breaking them down, present a com- 
bined front against him. 

‘+ Libraries are rummaged to find in ancient books dreamy, 
half-formed, unpractical notions, bearing more or less of 
the same complexion with the matter of his invention; wit 
nesses come trom every quarter to tell of contrivances, like 
his in all but usefulness, that were once upon a time put 


| together, in some rude imperfect mechantsny, in some out 


of the way place, and then abandoned. ld machines, 
that were in the Patent Office before it was burnt, come 
out from their ashes refined, improved, gifted with new 
vigor, by the imaginative memory of old men when talking 


| of things of the olden time; scientific theorists are called 


in, (and there are many such, as impracticable as they are 
honest, who can see nothing new in any new combination 


| of known agents,) to puzzle us with their arguments, and 


to demonstrate that as the lever, ard the pully, and the in- 
clined plane, and the wedge, and the serew, are the ear- 


| dinal elements of the patented machine, and as in fact it 
| consists of nothing else, therefore the invention has no | 
} novelty, and the patent is void. | 
| +The poor inventor sits all this time in the court room, 


Hushed aud tevered, wondering much, and indignant, per 


; haps, as he hears that the invention, on which he has been 


wasting his strength and his fortunes for a lifetime, was 
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| known to all the world before he began, though no one | 
| thought of using it till he took out his patent, and every one 


uses If how. 

** But he has his witnesses also, his books, and his theo- 
rists, and peradventure he has been too poor, or too wise, 
to retain the ownership, of lis patent-right, and having sold 
it out to some corporation or some capitalist, he has become 
disinterested, and may be a witness hunself, to detail in 
person the story of his invention. 

* The story has been told, and his case is now in the 
hands of his advocates— skillful and conscientious men— 
who have sought to master the subject, and have succeeded 
in so far reviving their college recollections of mechanical 
science as to understand and explain the merits of their 
chent. 

* Their first business is to teach the judge his lesson ; and 
this, if we may admit the testimony of the gentlemen of 
the bar, is not always an casy one. There are few of us, 
indeed, that hold the judicial place, who must not confess 
our alienation from all other sciences except ouc own. The 
law is a jealous mistress, that tolerates no divided atfec- 
tions or pursuits among those who aspire to her favors. 

“But let us suppose this difficulty overcome, and that 
the judge has sueceeded, during bis intervals of leisure, as 
we term the languid intermissions between the exhausting 
sessions Of his daily court, in studying as many treatises of 
mechanies as are indispensable to a knowledge of the sub- 
ject. The next thing is to enlighten the jury, twelve men, 
gathered by lot from the streets and the by-ways, to render 
unanimous verdicts upon oath—unlearned men, whose of- 
fice is to determine and apply seientific truths, when the 
learned disagree—arbiters of art often without one particle 
of instruction in its simplest dialect. 

“They retire to their jury room, and there, without 


| books to enlighten them, but with an occasional newspa- 


per, perhaps, to lead thei astray by some distorted view of 
the evidence, or some ignorant commentary upon it, they 
begin their consultations for unanimity, stimulated not a 
lite by the narrow comforts of a closely-locked apartment, 
their ‘ parlor, kitchen, and hall,’ on the floor of which, 
when night comes, they are permitted to spread their mat- 
tresses, and dream of that admirable Procrustean device, 
the boast of Anglo-Saxondom, which claims to expand one 
conscience and contract another, till they shall coincide. If 
under circumstances so favorable to a harmonious conclu- 
sion of their labors, they obstinately refuse to think alike, 
they must be discharged at last, and the whole affair, with 


its Witnesses, and books, and theories, its expenses and ex- | 


citement, is to be begun over again, and again, and again, 
until twelve ‘ sober and judicious men’ are found to concur 
in the same ‘ true verdict’ upon their oaths. 

‘* For the sake of hurrying through this detail of incidents, 
with which all of us are familiar, let me imagine at once 
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that a verdict has been rendered, that it is in favor of t 
patent night, and that the judge is so far satisfied with it he 
to refuse the defendant’s motion for a new trial, and thet 
there is besides no legal excuse for submitting the final ju 
ment, by writ of error, to a court of review. The patentes 
has triumphed in one cause, against one defendant. in o,, 


os . “ - in) One 
judicial district. Each new defendant, each new cau 

d 4 : ‘ se 
opens anew the whole question of the originality of his in. 


vention; and for each succeeding trial, in each of the thirty 
odd judicial districts of the United States, from New Ham, 
shire to Texas, between Cape Cod and San Francisco a 
patentee isto come prepared with all his testimony to en 
counter the same vexations, and abide the same hazard 

«Ts this the just and politic reward of inventive talent. 
its self- devotion to the public benefit? I have seen mey Over 
and again, who had grown gray in litigation and penury by 
seeking to vindicate for themselves the rights whieh tie 
faith of the Government was pledged that they should enjoy 
{ have known a patent, among the most meritorious tha: 
have done honor to our country, which, after the lapse of 
more than twenty years, had produced nothing to the in 
ventor but barren praise and substantial wretchedness, still 
continuing to ‘hold the word of promise to the 
break it to the hope.’ *’ 


‘or 


at 


ear, and 


The Senator from Tennessee will now perceive 
that his issue is not with me, but with the bar and 
the bench. This is the address of a lawyer and 
judge, whose reputation for scientific and legal at- 
tainments would borrow nothing from my eylo- 
gium, and who is said to be one of the best informed 
lawyers in the country upon this particular branch 
of his profession, patent cases. Let it not be said 
that he attacks the trial by jury; he was directing 
his mind to a particular branch of jurisprudence, 
and in another part of his address he pays a de- 
served compliment to the trial by jury as a safe- 
guard of popular rights, but connects with it the 
reason why he did believe that a jury trial was not 
so favorable to justice in patent cases: 

** Noone who has studied political history can undervalue 
the trial by jury asa safeguard of popular rights. ButI have 
not yet found the frank and well practiced jurist who would 
be content to trust to its arbitrament an issue involving 
large tamiliarity with science, acute analysis, or continuous 
reasonings. 

‘The metaphysics of social life, which we dominate the 
law, rarely challenge more refined and intricate discussions 
than some of the questions which arise under our patent 
laws. ‘The difficulty which embarrasses the learned in both 
sciences is found, notin determining upon those abstract 
truths, which we call fundamental principles, and which 
to them are always simple, if not obvious—but in selecting 
out from the mass of such truths, those which apply most 
directly to the particular case, and then in assigning to each 
its appropriate share of influence or control—and a weary 
difficulty it often iseven for the best of us. But what must 
it be for those whose minds have undergone no special 
training in science—for’ whom there are no axioms, no 
starting points in argument, no definitions, no vocabulary, 
no alphabet even? For we think in words, and cannot bi 
gin to reason tll we have been instructed in the language 
of argument.” 

My friend from South Carolina, [Mr. Butier,} 
in support of this view, says that Whitney, who 
patented an invention for taking the seed out of 
cotton, the staple which now controls the com- 
merce of the world, was once turned out of court 
by a jury, when he brought a suit for an infringe- 
ment of his patent. In another part of the ad- 
dress is noticed the long succession of suits which 
go to test the validity of patents. Each infringe- 
ment of the patent, in each of the thirty-one States, 
thirty when he made his address, gives so many 

| opportunities of trying the claim toa patent. The 
only difference between this bill and the existing 
law heing that this provides that there shall be but 
one suit at a time. If, then,as is probable, each 
should take one year, it would make thirty-one 
years, or three years more than double the length 
of time for which his patent would run. For this 
reason, with others, I preferred, and still prefer, 
a special court having exclusive power to try the 
validity of a patent, the decision of which, should 
be conclusive on that point in all suits arising in 
the circuit courts, so that those courts should only 
try the question of the infringement of the patent. 

Ido not propose now to debate this question 
further. I intended to show the Senator, that in 
making an issue with me as one who assailed 
either the bar or the bench, he was mistaken. 
The authority of Justice Story and Judge Kane 
certainly sustain me in the position I took; he must 
dispose of them first; he must show me that my 

| teachers were wrong; he will not easily convince 
the Senate that they were prejudiced against the 
legal profession. 

‘Mr. TURNEY., I wish to say that I was not 
taking issue with the honorable Senator, nor with 
the legal profession. I was quoting his own ar- 
gument. He says that by this bill it would re- 
quire thirty years to bring a patent suit to a close. 
It is not so; and his remark only shows that he 

‘| does not understand the provisions of the bill. It 
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is true, he may have as many suits as he chooses; 
hut if he chooses to have but one, and to have his 
rivet tested by that, and to put an and to litiga- 
sion by it, he can do so. He can have one or 
twenty in each State, just as he chooses. But 
every man that he sues will, by this bill, havea 
richt to a seire facias. 

“Mr. DAVIS. I wish to ask this question: Sup- 
nose his patent to be infringed in each of the thirty 
States of this Union where the inventor endeavored 
to enforce his right, and that each infringer serves 
this scire fucias in each of the States, how can he 
answer at the same time?—can he be in all these 

laces at once? 

Mr. TURNEY. That is for the patentee to 
determine. If he sues one man in Tennessee and 
another in another place, he can apply for a scire 
facias in each place, and it will be for him to ar- 
‘range his own lawsuits for himself. But that is 
not at all to my argument. As to the argument 
of the judge, so far as it has any bearing on the 
ease, it isin my favor. The judge goes on to show 
that a judgment rendered is not conclusive be- 
tween the patentee and anybody else, except the 
particular individual who 1s sued. The remedy 
would be the scire facias. We need not discuss the 
question about the propriety of a jury trial; that 
question is settled by the Constitution. And why 
may we not expect an able jury, who are capable 
of deciding even upon a patent case? What is 
there about a patent.case which requires more 
ability than many other cases? 
true, may be intricate, and may require science to 
explain them. But it is so in every kind of law 
There may be a degree of science required 
to illustrate the case: but that does not prove that 
a jury is not capable of passing upon it. If it 
was so, if this matter was one of so much diffi- 
culty and darkness, I fear that we have nota Com- 
missioner who understands his business. Your 
Commissioner, a partisan Commissioner, is to give 


Some cases, it is 


eases, 


patents in cases which the Supreme Ceurt is not 
, IT hold to no such doctrine. I 
have a better opinion of the several departme nts 
of this Government. J think the Supreme Court 
better qualified to revise decisions of the Commis- 
sioner than the Commissioner is to ¢rant patents 
by which he makes those decisions, or than the 
President was to select a man for the office of Com- 
[s it to be supposed that where there 
issuch a vast mass of business brought before the 
Supreme Court, they are not as well prepared to de- 
cide upon a patent as upon the other cases brought 
before them? I am happy in having confidence 
in the judicial tribunals of my country. I believe 
they are as capable of deciding even a patent case 
as the Commissioner of Patents himself. There 
must be a check upon the granting of patents, 
some revising power, so that the decisions of the 
Commissioner shall not be final and conclusive on 
all the world. But according to the view of the 
Senator from Mississippi, a man ought not to be 
permitted to set up a defence against the decisions 
of the Commissioner. I am opposed to making 
the judgment of the Commissioner final. I am for 
leaving it to our courts, believing them to be the 
better judges in the case; and if there is to be any 
change, I hope it may be a change for the better. 
I am of the opinion that the Senator is capable 
of making laws upon this subject, notwithstand- 
ing his statements in regard to it. If he is not, 
then the framers of the Constitution were wrong. 
They ought to have provided for a separate branch 
of Congress, if nobody but such men as he has 
referred to can comprehend this subject, or are 
capable of legislatiig upon it. I think Congress 
is capable of legislating upon it, and that our 
Judges are capable of trying causes growing out of 
it, although it involves many questions of science 
and mechanics. 
_ Mr. SEWARD. I labor under some difficulty 
in speaking upon this question. My knowledge of 
this bill is very imperfect, and I find thatin thecopy 
I have before me the sections are not arranged so 
as to enable me to understand the precise bearing 
of the amendment under consideration. But, if ] 
correctly apprehend, the* effect of the proposed 
amendment 1s this: that whenever a patentee or 
assignee shall bring a suit for the infringement of 
his patent, that it shall be the right of the defend- 
ant in that action to sue out a writ of scire facias 
against the patentee, and making all persons inter- 
ested in the patent parties, to try the validity of 


competent to revise. 


missioner, 


commenced. ‘That I suppose to be the effect in 
part; and further, that whenever the 
shall have sued out 


defendant 
the scire fucias, theh the ort- 
ginal action commenced by the patentee shall be 
suspended until a decision shall be had on th 
facias, involving the validity of the patent. 

1 do not see the advantage which ts to be eained 
in the administration of justice by the proposition 
that is thus submitted. What difference can it 
make to either party? The original action involves 
the validity of the patent. The scire fucias involves 
the same question—the validity of the patent— 
upon the title of the patentee to his inventio 
The judgment is the same in both cases in its ¢ 
fect upon the patentee , Or upon the validity if his 
patent. ‘The scire facias may give further reme- 
dies, or the judgment may preclude the plainutf 
from further actions, but so far as the merits of 
the controversy are concerned, the judgment is the 
same. What reason is there why the plaintif 
should be converted into the defendant every time 
that he shall find his invention violated by any pl- 
rate on his property? What | 
depriving him of his advantages of being the actor 
and making the other party the respondent? I do 
not perceive the advantage. But, again, there may 
be as many writs of scire facias as the infringers 
may choose; there may be as many writs of scire 
fucias all pending at the same time as there are de- 
fendants called into court to answer for the viola- 
tion of the patent. There is no limitation to the 
right of the defendant to bring the writ of scire fu- 
The defendant is obliged, to be sure, to give 


scire 


ih. 
Sf. 


justice is there in 





clas. 
security; buton giving security the defendant may 
always have his writ of scire | Now, there 
will be no more actions in the first place, and there 
ean be no more than the patentee or his asslenees 
may bring. the other case, if 


Facias. 


There may be in 
this amendment is adopted, just as many suits 
pending as there were before; because every de- 
fendant may bring his writ of seire facias, and all 
that | can see that is to be accomplished is, that 
the defend int is li every case to be conve rted mto 
a plaintitf, and a plaintiff into a defendant. 

Mr. TURNEY. If the Senator will allow me, 
I wish to say in reply to that statement—that the 
defendant will be converted into a plaintiff and the 
plaintiff into a defendant; that if you will bring 
one of these suits, for which a scire facias has been 
granted, to trial, and the patent is found invalid 
and repealed, that puts an end to all further litiga- 
tion, and every lawsuit, in everybody’s name. 

Mr. SEWARD. I was comime to that point. 
It is a judgment in one case repealing the patent. 
W hat becomes of the other cases in which the same 
question is involved? Shall the judgment of one 
court be conclusive in ail other cases? Suppose a 
judgment is rendered repealing a patent tn the 
northern district of New York, ane 
other case pending in the southern district of New 
York, or in the eastern district of Pennsylvania, 
and a writ of scire facias is pending, is the judg- 
ment in the northern district of New York, when 
it is rendered bv the court, to be conclusive against 
the patent in other districts of the United States ? 

Mr. DAYTON. l wish to ask the question 
whether, if it was any other question which was 
to be tried than that of the validity of a patent, a 
judgment in one district would not be equally con- 
‘elusive ? 

Mr. SEWARD. 


1 
clusive between the same persons or their privies 


there Is an- 


on any other question, and not otherwise, as | 
understand it. 

Mr. DAYTON. 
tion. Suppose the validity of a note of hand, or 
a bond, or anything else is brought for trial in the 
southern district of New York, is it conclusive in 
every other court? 

Mr. SEWARD. I reply that between the same 
parties or privies the judgment of one court 1s con- 
clusive on the exact and precise question, but not 
unless it be between the same parties, and on pre- 
cisely the same question. I now answer headin. 
that the judgment of the circuit courts of the Uni- 
ted States in the northern district of New York is 
not conclusive against the patent between different 
parties on different evidence in any other court in 
the United States. On the contrary, the same pa- 
tent is often held almost daily to be good and valid 
in the district of Massachusetts, which is held in- 
valid in the district of Pennsylvania. I thus an- 
swer those questions. Now, as I said before, un- 


the patent in the court where the original suit is "less the judgment ef the repeal of a patent is to be | 





The judgment would be con- 


I mean upon the same ques- | 
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conclusive before all the courtsofthe United States, 
net tallis gained. I do not think this Sen 


\\ be prepared to make the judgment upona 
Ceruain ¢ ss of proofs in one of the ctren courts 
of thre ly tted states “er usive upon 


the validity 
of De 5 tty the 
Tap NrMors in neotmner 


. > . , 
courts of the United States. There ts already a 


atent inallother cases of 


mode of ascertaining the validity of patents: and 
notwithstanding all that has been said here, I do 
Py a better one: nor dol 
know that it is necessary that there should be a 


not suppose there ean be 


better. We know the course which is taken, that, 
when a case is broucht up from a lower court te 
the Supreme Court of the Unit d st Ps. uUpON cer- 
tain proofs, the Supreme Court may make a con- 
clusive and final deer non the validity of any 
patent. If the proofs in such a ea are suf- 
fimently comprehensive, I do not se need 
anythi gf more, 

Mr. DAYTON, Is that decision authority in 
all cases ? 

Mr. SEWARD. §Itis authority upon the same 
question, upon the same proofs, the evidence being 
the same, and the judement of the court being the 
same, upon the validity of a patent. it would } 
conclusive. But the course renerally taken is to 
file a bill in equity, in which the cireuit court pro- 
ceeds without a jury, and where thes e question 


I have known no mstance where a 
n held vy a full examination 
of the question of validity in any court of the 
United States 


is involved. 
natent has bet ahd upon 
, Which was afterwards held invalid 
in any circuit court in any part of the United 
States. 


I have made these remarks with reference to the 
proposition of introducing as a remedy the seire 
fucias. Idonotsee, as [| have said, what uned 
by it. I think it te ids to the oppression of the 
patentee, and of course to the hindrance f justice. 

But there is another feature in the matter which 
deserves consideration. This proceed bv scire 
facias may he rot up | Vv collusion. \ putent is 
valueless excent for the reason that it may be as 
sipned, or that licences can be granted upon suffi 
cient compensation for its use. The assienments, 
yx the licences, thus bring to the inventor the 
reward of his invention Now, any assirnee 


having an exclusive right in any district in the 
United States, may brine this writ of seire Sucias 
or he may collude to brine the writ of scire fucias. 
He Mmav therefore become an assignee for the mere 


colludinge in the action with 


purposes of some 
infringver against the interest of the patentee or in 
ventor: and yet, as I understand it, the judgement 


in that court would be conclusive against the pat- 
entee or inventor, unless indeed he could show, as 
have a right to show, the fact of collu 
sion—a fact which, perhaps, would not be within 
his knowledge. 

I have said this much in relation to the scire facias, 
and I wish tosay now a word or two with regard 


to the provisions of this bill, which attempt to cor- 


he would 


rect the proceedings on the subject of the reissuing 
of pat nts. 


I believe the history of jurisprudence, in regard 


to patents, will bear me out 


the year 1836 inventors generally failed 


in Sayine, that until 
in obtamn- 


ine a reward for their inventions, both in England 


and in America; and the great reason why they 
failed was a defect in their specifications. T think 
any pe rson who will take up the volumes of re 
ports of trials in patent causes, will find that the 


pate ntee lost his suit in three out of four of all the 
actions that were ever brought. It would bean in 
teresting study to examine the grounds upon which 
the patentee was defeated. It would turn out that 
itarose from the inability of the patentee or inventor 
to describe his invention within the re juisitions of 
the statute, soas to not only give an account of hia 
own machine, or invention, but to distineuish it 
from every other machine or invention that had ever 
been known anywhere upon earth. Now the pat- 
entee or inventor may be, and usually is, or often is, 
an uneducated man; and it is an extraordinary fact, 
that it is easier to producea valuable and useful in- 
vention in the arts than it is to describe it when it has 
been produced, so as to separate from it every- 
thing that was ever known before, and to set forth 
in the description every essential part of the in- 
vention and nothing more. The failure to do this 
was always a cause for defeating the plaintiff either 
at law or in equity until the year 1836, when the 
Parliament of Great Britain adopted a provision 
which authorized patentees to surrender their pat 
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ents and obtain a reissue, on amending the spe- 
cifications so as to correct any defects in the for- 
mer description of the invention to the require- 
ments of the law. But before that improvement 
had taken place in England, the same difficulty 
had been experienced in this country for several 
years; and Mr. Justice Thompson, when on the 
bench of the United States Supreme Court, had 
come to the relief of the patentee, by what seemed 
to be an extraordinary stretch of judicial power. 
Although the acts of Congress did not provide at 
al! for a surrender and amendment of the specifi- 
cations, Mr. Justice Thompson decided that when- 
ever a patent was defective and void by reason of 
a defective specification, that it was the right of 
the patentee to surrender that patent into the Patent 
Office, and take out an amended patent, or a new 
patent, or a reissued patent with amended specifi- 
cations. This question went from the Circuit 
Courts of the United States to the Supreme Court, 
and the decision of Mr. Justice Thompson was 
vreved and confirmed. 

Congress in 1836 adopted that principle, and it 
stands now a part of thelaw. It was a necessary 
one, as | have shown, by reason of the failure of 
justice before it had been adopted both in England 
and this country. It is an indispensable one. 
Now,1I have no knowledge and no belief that it is 
fraudulently or oppressively exercised. I do not 


ap 
i 


see that any further remedy against the abuse of 


it is necessary, because the courtsof law are com- 
petent to determine whether the patent has been 
reissued correctly and justly and rightly, or whether 
it has been reissued fraudulently. If it has been 
reissued for the same thing and for nothing else, 
but only amending it in any point, where the de- 
scription of the invention was deficient, then the 
amended patent is held valid by the courts of law. 
If, on the other hand, anything shall be incorpo- 
rated in the description which wag, not invented 
originally by the patentee before his suing out his 
original patent, then the amended patent is frudu- 
lent and void. Ido not know what more in rela- 
tion to that subject can be done, or what more is 
necessary to be done. In short, it has seemed to 
me—with the greatest desire on every occasion to 
perfect the patent laws, so as to make them a se- 
curity not only for inventors, but also a protection 
for citizens against oppression by patentees—that 
the general scope and tendency of this bill was to 
hinder and defeat the administration of justice 
rather than to assert it; and therefore I shall be 
obliged to vote against the proposition of the hon- 
orable Senator from Tennessee, and I look forward 
with hope and expectation for the bill which may 
be offered as a substitute to it by the Senator from 
Mississippi. 

Mr. TURNEY. Mr. President, I will not 
complain at the course this discussion has taken; 
nor will [complain that on this incidental question 
the whole merits of the bill have been debated. | 
wish, however, not to follow the example of the 
other Senators. I propose to look at the amend- 
ment which is now under consideration. When 
the Senator from Mississippi shall offer his sub- 
stitute to this bill, the whole argument of the mer- 
its of the bill and the merits of the substitute will 
be opened to discussion, and will have their due 


weight and consideration when called upon to vote. | 


The question under consideration is the amend- | 


ment which I have offered to perfect the bill, in 


order that it may come in fair competition with | 


the substitute which may hereafter be offered. I 
shall not follow the example of the other members 
and travel all over the merits of this bill. 

By the provisions of this bill, no person can 
apply for a seire facias except the man who has 


been sued for an infringement of a patent, The | 


object of the amendment under consideration is to 
leave it in the discretion of the Secretary to stay 
proceedings of the suit until the question of the 
validity of the patent may be tried be the scire fa- 
cias. "That is the only question submitted by the 
amendment now under consideration, and how 
that involves all the arguments that have been 
urged against it, 1am wholly incapable of com- 
prehending. I hope the Senate will agree to this 
amendment, and then order the substitute of the 
committee as amended to be printed. 

The amendment was agreed to, 

Mr. TURNEY. I have one other amendment 
which I will offer as an additional section; and I 
would remark to the Senate that this amendment 
is one prepared by the Committee of Patents of the 


| himself to be the real inventor. 
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House of Representatives. They have examined 
this bill and approve of it. They desire that this 
amendment should be made, so that if the bill 
should pass the Senate, it may go through the 
House without its passage being jeoparded by its 
being sent here again. 


The amendment was read, as follows: || 


“* Be it enacted, §c., That copies of foreign patents and 
the specifications thereunto belonging, describing any in- 
vention or discovery in the arts or sciences that may be cer- 
tified as exact copies of the originals by any consul or vice 
consul of the United States under bis hand and official seal, 
shall be read in evidence in any suit, either in equity or at 
Jaw, in any of the courts of the United States, and the con- 
sul or vice consul shall be subject to the same penalties tor 
falsely certifying any of said papers as exist in other cases 
of issuing false certificates: 
tified copies shall be subject to disproval according to the 
rules of the common law.”’ 


Mr. TURNEY. I will state what I understand | 
to be the only object and the only effect of this | 


amendment. As the law now stands, if any in- 
vention is made in England or some other foreign 
country, and a person sees a patent obtained there, 
and its specifications, that person may come here 
and obtain a patent for the same discovery, alleging 
The provisions 
of the section which I now offer as an amendment 
would authorize certified copies of any such for- 
eign patent or specifications to be read in evidence, 
which would demonstrate to the court and to the 
jury that this man was not the inventor of the 
thing patented. That [ understand to be the whole 
effect and operation of the amendment now under 
consideration. 

The amendment was agreed to. 

Mr. TURNEY. [now move that the amend- 
ment reported by the committee, as it has been 
amended, be printed for the use of the Senate. 

‘The motion was agreed to. 

Mr. DAVIS, of Mississippi. I noav offer the 
substitute of which L spoke. I should have been 
very glad if this matter had been postponed, and 
the Senate had referred it to the committee with 
instructions to examine witnesses, so that the ad- 
vice of a commission should have been had upon 
it, as it were the teachings of a convention of 
savans, lawyers, judges, experts, and inventors. 
Then a committee from this source might have pre- 
pared a satisfactory bill. But, knowing the de- 
termination of the chairman of the Committee on 
Patents to pass a bill, | have obtained from such 
sources as I deemed best the information upon 


| which the substitute which I now offer is based. 


It adds some provisions which are new, and other- 
wise generally conforms to the act of 1836, to 
which it is amendatory. I have endeavored to 
avoid what I think a creat error in the bill before 
us—going back over the experience of many years, 
and readopting the original provisions of the act 
of 1793, which had been found defective in prac- 
tice, exploded, and upon the ruins of which had 
been reared the present act of 1836. I ask that 





the substitute be printed for the use of the Senate. || 


The substitwte.ts to strike out all of the amend- 
ment reported by the committee as amended, and 
to insert an entirely new bill. It was ordered to 
be printed. 

Mr. DAVIS, of Mississippi. I do not pro- 
pose at this time to enter into any discussion of 


the substitute which I have offered, as I believe it | 
was the understanding that this bill should not be | 


finally acted upon until the Senator from Georgia 
[Mr. Dawson] should return. I think the further 
consideration of the bill had better -be postponed 
until some future day. 

Mr. TURNEY. I do not perceive any neces- 
sity for that. ’ 
not be finally acted upon until the arrival of the 
Senator from Georgia, if he should arrive in sea- 
sonable time. 

On motion by Mr. BADGER, the bill was laid 


upon the table. 
RECESS. 


Mr. BADGER. At the request of a number 


| of friends around me, I desire now to submit what 


is called the usual and appropriate motion, at this 
period of the session—the Christmas holidays not 
yet being over—that when the Senate adjourn to- 
day, it be to meet on Monday next. 

Mr. DODGE, of Iowa. I hope thatthe motion 
will not be adopted. 
yeas and nays on the motion. 

The yeas and nays were ordered; and being 
taken, resulted as follows: : 





Provided, also, That said cer- | 


I desire myself that the bill shall | 


At any rate, I call for the | 








YEAS—Messrs. Atchison, Badger, Benton, Berrie 
Chase, Clarke, Davis of Mississippi, Dayton, 
Ewing, Foote, Gwin, Mangum, Mason, Mille 
Phelps, Pratt, Seward, and Upham—20. 

NAYS—Messrs. Baldwin, Borland, Bradbury, Davis of 
Massachusetts, Dodge of Wisconsin, Dodge of Lowa 
Downs, Felch, Hamlin, Hunter, King, Norris, Sebastian’ 
Spruance, Turney, Underwood, Wales, and Walker—js ’ 


So the motion was agreed to. 
On motion, the Senate then adjourned. 


n, 
Douglas, 
r, Morton, 








HOUSE OF REPRESENTATIVES. 
Fripay, December 20, 1850. 


The House met at twelve o’clock, m. 

The Journal of yesterday was read and approved, 

Mr. VINTON said that the Hon. Daniry, PF. 
Miter, the Representative elect from the First 
Congressional district of Iowa, was present and 
desirous of taking his seat. 

Mr. MILLER then presented himself at the har 
of the House, and was qualified by taking the 
usual oath to support the Constitution of the Upi- 
ted States. He im took his seat, 

Mr. DANIEL moved that the rules be suspend- 
ed, and that the House resolve itself into a Com- 
mittee of the Whole on the private calendar, 

| CHARLOTTE LYNCH. 

Mr. MARSHALL reminded the House that 
on the last private bill day the subject pending 
when the House adjourned, was the bill for the 
relief of Charlotte Lynch. He expressed the hope 
that the House, before going into committee, 
would dispose of the motion to reconsider in con- 
nection with that bill. 

Mr. DUNHAM sugvested that it would be het- 
ter to go into committee on the private calendar, 
and after the committee shall have risen, to then 
take up and dispose of the motion indicated by the 
gentleman from Kentucky, [Mr. Marsnatt.} 

Mr. POTTER inquired of the Chair whether 
it would be in order to submit a motion to sus- 
pend the rules to go into Committee of the Whole 
on the state of the Union? 

The SPEAKER said he would entertain sucha 
motion, 

The question now being on the motion of the 
gentleman from Ohio, [Mr. Porrer,} it was taken 
by tellers, (Messrs. Fowver and Porter acting, 
and decided in the negative—ayes 47, noes 74. 
| Sothe House refused to go nto Committee of 

'| the Whole on the state of the Union. 

The question recurring on the motion of Mr. 
DanieL, it was taken and carried in the affirma- 
tive; and 

The House accordingly resolved itself into a 
Committee of the Whole House, (Mr. Scuencx in 
the chair,) and proceeded to the consideration of 
the bills on the private calendar. 


COLONEL JOHN H. STONE. 
The CHAIRMAN said that the first bill in or- 


der was that for the relief of the legal representa- 
| tives of Colonel John H. Stone. 

Mr. MILLSON said: I had supposed that the 
gentleman who objected to the bill on a former 
occasion, would make opposition to it now. As 
he has not thought proper, however, to do so, or 
may not be in his seat, I deem it my duty to pre- 
| sent to the consideration of the committee a few 
of the objections which I have to the relief asked 
for in this bill. 

The CHAIRMAN. I will inform the gentle- 
man from Virginia, [Mr. Miutson,] that if there 
is no objection to the bill, it will be laid aside to 
| be reported to the House. The objections made 
|| upon a former occasion have no weight at the 
present time. 

Mr. MILLSON. I presunte the Chair is la- 
boring under the impression that I am friendly to 
the bill. I beg leave to state that such is not the 
case, as My purpose is to oppose its passage. 
| Mr. Chairman, as a member of the Committee 
on Revolutionary Claims, I do not coneur in the 

favorable report of that committee, and I deem it 

my duty, therefore, to indicate some of the ob- 
| jections which prevented me originally, and which 
still prevent me from giving my assent to the 
| passage of this bill. 

Mr. FOWLER. I rise toa pointof order. Is 
it in order to make objections to the consideration 
of bills on the private calendar to-day? 

The CHAIRMAN. The bill is open now for 
amendment and discussion. The gentleman from 
|| Virginia [Mr. Muttson] is proceeding to discuss 
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bill; and it is in order to do so, as this is not 
the day, under the rules, that an objection to a bill 
will prevent its consideration. 

Mr. MILLSON resumed. 


Chairman, which appropriates money to the heirs 


the 


This is a bill, Mr. 


of Colonel John H. Stone. Colonel Stone was, 
| am willing to coneede, a highly distinguished 
oficer of the revolutionary war, and displayed 
creat valor and bravery in many of the battles of 
r ° ? . © . 

the Revolution. He received a wound, I think, 
at the battle of Germantown, which caused him 
vreat physical suffering during the whole of his 
hfe, and which induced him, as his heirs affirm, 
from motives of patriotism, to resign his commis- 
sion in the Army. Colonel Stone survived until 
some time in the year 1801, and during all that time 
he never made any application to Government for 
relief of any kind, But in the year 1818, the pres- 
ent claimants and heirs-at-law of Colonel Stone 
applied to Congress for the payment of commu- 
tation as due to their ancestor. 

I have before me the report of the Committee 
on Revolutionary Claims, made to this House 
upon the petition of these heirs in 1818. The re- 
port was adverse, it appearing very plainly, from 
‘ - . # - . 
the statements of the petitioners themselves, that 
Colonel Stone had not served until the close of the 
revolutionary war, and, therefore, that he was 
not entitled to receive the commutation. 

No further demand was made upon the Govern- 
meut unul the year 1834, when the claimants pre- 
sented another petition to the Senate, claiming, 
first, commutation as before; secondly, his pen- 
sion, under the act of the Continental Congress 
of 1776, or an alternative grant of bounty lands. 

The report of the Committee on Revolutionary 
Claims in the Senate was again adverse to the pe- 
titioners. That report took the ground, that they 
were not entitled to commutation, because that 
was due only to those officers who had served to 
the close of the war. They were not entitled to 
the pension, because it had not been claimed by 
Colonel Stone in his lifetime, and because a pen- 
sion Is not a debt due from the Government which 
descends to the heirs of the party. The report 
considered a pension as a mere gratuity—a favor 
which the party claiming it may waive entirely, 
if he does not think proper to claim at the proper 
time, and which he cannot be entitled to unless he 
comphes with the preliminary conditions; one of 
which is, that he shall make oath that he is unable 
to support himself, and that his necessities are 
such as to require the aid of the Government. I 
wish that the Clerk may read as much of the re- 
port as I have indicated, and particularly the sec- 
tions of it to which | have referred: 

** Your committee have considered this branch of the sub- 
ject attentively, and have come to the conclusion, that the 
provisions made by Congress for the allowance of pensions, 
were provisions intended for the maintenance and support 
of those disabled in the public service ; that they were per- 
sonal, and upon condition that the disabled person needed 
the aid of Government, personally applied tor it, made the 
outh prescribed, and furnished the other testimony required. 
The person disabled by wounds was made, exclusively, the 
judge whether he needed the money provided for his sup- 
port. If he applied, took the necessary oath, and fur- | 
nished the requisite evidence, no one could say to him he 
was so well off that he did not stand in need of the money, 
and thereby defeat his claim; nor could any one, in his 
lifetime, claim his pension for him, on the ground that he 
was in indigent cireumstances, and from pride, patriotism, 
orany other motive, was improperly sacrificing his own in 
terest, and that he should receive what he was entitled to. 
As Colonel Stone died without having complied with the 
conditions precedent, and upon which his title to the pen- 
sion depended ; and as, from the nature of these condi 
tions, bis heirs cannot comply with them, they have no 
claim to the money which the father might have been well 
entitled to if he had made the necessary application, ac- 
companied by the testimony necessary. 

“ Would it not seem strange that a proud, high-minded, 
gallant, and distinguished officer should be unwilling, all 
his life, whether rich or poor, to be placed on the pension 
list, lest it might lessen his claim to patriotism, should 
transmit to his representatives, often not of his blood, such 
atitietoa pension, as would enable them to commute for 
money that which he considered beyond price ?” 

Mr. M. continued. That is the extract I referred 
to. Itisa report of the committee in the Senate, | 
which had the subject under consideration in the | 
year 1834; but I ought, in fairness, to say, that | 
there have been many, very many, reports made 
upon this case at different periods; some of them 
favorable, but most of them adverse to the claims 
of the petitioners. 

There are many objections which occur to me | 
might be made to the. passage of this bill, and | 
which might, perhaps, have an important bearing 
upon its favorable reception in this House, but | 
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which, for a very obvious reason, it might be a 


matter of some delicacy for me to urge at this time. 

This bill was reported by a gentleman [Mr. 
Butler, of Pennsylvania,} whose loss we ail la- | 
ment, and who would doubuess have been pre- 
pared to urge its passage. | do not know that 
there is any gentleman present who is now pre- 
pared to do so, Under these circumstances, | do 
not think it proper, certainly not necessary, that | 
should say more to the committee, than merely 
to present some of the objecuons which induced 
me, when the claim was before the Committee on 
Revolutionary Claims, to withhold my assent to 
the recommendation made in the report of that 
committee. IL have done no more than this, as 
there was no one present prepared to vindicate 
the bill, but when | saw it about to be laid aside, 
without comment, I felt it my duty to offer the 
objectious which | have presented. 

l now move that this bill be laid aside to be re- 
ported to the House with a recommendation that 
it do not pass. 

Mr. BOWILE. Mr. Chairman, it is but re- 
cently that 1 beeame acquainted with the merits of 
this claim, and, of course, I have not been able to 
collect such evidence in relation to it as, in justice, 
ought to be presented for the consideration of the 
committee. If the able member of the Committee 
on Revolutionary Claims, who presented the report 
of that congpaittee, were now here, with all the 
evidence wiweh I have reason to believe he had 
collected in relation to it, | doubt whether there 
would have been a dissenting voice among us. If 
this claim had been presented under such circum- 
stances, it would have commanded the unanimous 
consent of the House. 

From the slight information I have been able to 
gather from the report of the Committee on Revo- 
lutionary Claims, the action which has been taken 
at various periods in relation to it may be summed 
up ina few words. In the report No. 40, of the 
second session of the Twenty-first Congress, it ap- 
pears that Colonel Stone entered the army of the 
Revolution in the year 1776; that during the time 
he continued in the army, he rose from the rank of 
Captain to that of Colonel; that in the sanguinary 
battle of Germantown, he received such wounds as 
rendered him wholly incapable of service; that in 
consequence of such wounds, he was obliged to 
resign his commission and retire from the army. 

The act of Congress passed 26th of August, 
1776, declared that every commissioned officer, 
non-commissioned officer, and private soldier, who 
should lose a limb in any engagement, or who 
should, in any way, become disabled in the service 
of the United States, shall receive from the time of 
his retiring from the service of the United States, 
during his lifetime, one half his regular monthly 
pay. . 

The committee reported that the evidence on file 
was satisfactory in showing that Colonel Stone 
was disabled by reason of wounds received by him 
in the battle of Germantown, and that his dis- 
| ability continued to the timeof hisdeath. It ap- 
pears, by evidence on file, that in January, 1803, 
Colonel Stone made application to the then Secre- 
tary of War for the half pay to which he was en- 
| titled, to commence with the first day of August, 

1779, at whigh time he resigned his commission 
and retired from the service of the United States; 
that his application was then refused, but the Sec- 
retary of War proposed that he should receive his 
half pay, from the time his application was made, 
being in 1803, and that the time when the payment 
| should commence was the only objection which 
was made to the claim. 

{ understand the gentleman from Virginia [Mr. 
Mixxson] to say, that Colonel Stone never asserted 
his right to compensation under the act of 1776. 

| I will say that if he so asserts, he is entirely mis- 
taken. 

Mr. MILLSON. Iam aware that the report 
| states, that application was made in his lifetime, 
|; and that the report was favorable; but if the gen- 

tleman will examine into the matter he will find 
the application made by Colonel Stone was not, 
like p62 present one by his heirs, for pension, but 
for the settlement of accounts which he held against 


|| the Government. 


Mr. BOWIE. I presume that the House are 
acting upon the report of its own committee. In 
| the absence of all proof, the inferenee is irresisti- 
| ble, that the last report is the true report. The 
| last committee had the benefit of the commuiica- 
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tions of those committees which preceded it, and 


} 


it was their duty to avail themselves of such 
knowledge. It would be entirely unreasonable 
for this House to infer that they have not only 
neglected their duty, but perverted the facts. 

The committee who made this report, assert 
that there is satisfactory evidence on file, that 
Colonel Stone presented his application for the 
benefit of the law of 1776, and that the application 
was refused, solely because the Secretary of War 
thought him entitled only from the date of his ap- 
jlication, and not from thedate of his resignation. 
rhe report of your committee also shows that 
Colonel Stone soon after decided to appeal from 
the decision of the Secretary to the next Congress, 
the then Congress being near its close. But be- 
fore the appeal could be made to the next Con 
against the decision of the Secretary of 
War, the death of Colonel Stone took place, and 
the claim was not urged, 

That claim is yet alive, and is urged by his hers. 
[t is true, as stated by the gentleman from Vir- 
ginia, [Mr. Mixiuson,} that the 


} 


rress 
gress, 


same committee, 
upon a partial examination of his case, pe rhaps, 
have reported unfavorably; but it is equally true 
that, from 1836 to the present time, there has been 
a series of favorable reports made, and it is only 
for want of time that this House has not done jus- 
tice to this noble and gallant hero of the revolu 
tionary war. Lam sure that, after this House has 
acted so generously towards the heroes of the 
Mexican war, and after they have remunerated so 
nobly the soldiers who rendered their services to 
the country in the late war of 1812, and the Indian 
wars that have succeeded since, they will be d 
vosed to favor the claim of an officer of the reve 
utionary war, who raised troops by his own per- 
sonal endeavors, using his own personal funds: 
who took his position in the front of battle at G 
mantown, and who fell covered with incurable 
wounds. Iam confident that, after a full consid 
eration of facts like these, this House will not re- 
fuse the small pittance which this report proposes 
In my humble judgment, such a di 


to give. 
wo ild be as gross an act of base ingratitude 13 
any of which Republics have ever been accused, 
and of which I hope this Republic will 
us another example. 

It appears, Mr. Chairman, from the report of 


this committee, that in a precisely 


never give 


iy similar case— 
thecaseof Lieutenant Richard Wilde—this House, 
orrather the Concress of the United States, passed 
an act entithng him to the benefit of t resoiu 


tions of Congress of 1776. This re solu n 1 
questionably binding upon the Congress of the 
United States throughout all time. It 


of those claims against which the act of limitations 


Is not one 


can ever be pleaded. It is one of those claims 
whose justice increases year by year, and day by 
day, and yet accumulating with mere geometrical 
ratio, as lone as it remains unpaid. I hope tl 


House will not hesitate to sanction, unanimously, 
the report of the committee, and that their action 
will be such as to secure the speedy passage of the 
bill. 

Mr. THOMAS. Mr. Chairman, this is a case 
that has been awaiting the action of 
many years. I have not examined it sufficiently 
to understand it very well myself, but I wish to 
1 its history for the 


ongress 


present some of the facts in 


consideration of the House: and then they can 
give them what weight they think proper. [| hold 
in mv hand a report published by the Senate la 
year, showing the history of the a yn of the 
Senate upon the cases that they have had from 
time to time before them. suci repo 


course ot preparation for this House, 


yet been complete d. 


Now, from this report, it appea hat this + 
was before the Twenty-second Congress at 
first session, and a report adverse to the bill in 
question was made at that time. At the econd 
seasion of the same Congress, the bill was again 


g 
under consideration, but in that case the petttion- 
ers asked and had leave to withdraw their papers. 
At the Twenty-third Congress, first session, there 
was again an adverse report in the same matter; 
and at its second session there was another ad- 
verse report. At the Twenty-fourth Congress, it 
was rejected, and leave was granted to withdraw 
the papers in the ease. At the Twenty-fifth Con- 
cress, first session, the committee was discharged 


from its consideration; and at the second session 
it was rejected again. At the first session 1 
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tv-sixth Convress, the bill was laid on the table; 
and at th 
not appear that any action was taken on the bill. 
At the ‘T'wenty-seventh Congress, first session, 
the bill was laid on the table, and at 
session it was indefinitely postponed. 


e second session of that Congress it does 


its second | 


lHiere are now twelve cases, at different sessions | 


of Congress, in which this bill has received con- 
tinually the consideration of the Senate, and in 
which ate very single time, it has been indefinitely 
postponed, rejected, or the committee discharged 
rom Its col iter wtion. 

~ Beseg gentlemen will remember that the prac- 
tice of this House is, that when a bill is adversely 
reported upon, and the reports are adverse upon 

ls or petitions, those reports do not go 
upon the calendar, and receive no action. But in 
the Senate they go upon the calendar, and receive 
the action of that body, whether the report is fa- 
vorable or unfavorable. 

Now, this bill eame before the Senate for ten 
consecutive sessions—has been either reje cted by 
that body, leave given the petitioners to withdraw 
their papers, or it has been laid on the table. | 
submit this one fact for your consideration, and 
ask if itis not an important one, and worthy of 
the serious consideration and notice of the House? 

I find also among the papers in relation to this 
matter a ve ry favorable report, made by Mr. 
Cann, a Representative from Maryland, the same 
State in which the claimants resided. This re- 
port was from the Committee on Revolutionary 
Claims, and from which | will read a few extracts. 
‘This report was made in 3840, in which he ac- 
counts for the failure of obtamwning this claim, and 
securing the rights of Colonel Stone himself. He 
RAYS: 


memoria 


Colonel Stone being, at the time of his resignation, in 
good circumstances, in consequence of his wife having in 
berited a large property from ber father, did not require the 
assistance of his country to enable him to live, and therefore 
did not apply for his pension. He appears to have beena 
generous and open-hearted man, and to have expended 
muchin relieving the distresses of his fellow-soldiers, and 
tie families of those of them who were in need and suffer 
ing; and, before his death, to have expended not only what 
little property he bad of his own, but also the patrimony of 
his wile, and to have become reduced to poverty. He then, 
in 1803, mnade application tor his pension; but Congress 
had, in the mean time, passed other laws, which, under a 
construction then given, that an officer must produce evi 
dence that he served until the end of the war, or had been 
jeft outol the service on account of his disability. he was 
excluded. He made his proof; which, had he made at an 
earlier period, would have secured bim his pension. He 
was advised to apply to Congress, and was prepared to do 
so at the next session, but death prevented him. Had he 
lived to make his application, there can be no doubt but he 
would have obtained his pension; because Colonel Forrest, 
who was his leutenant colonel, and who also resigned in 
consequence of a wound, not only received, in 1781, seven 
years’ half pay in lieu of his pension under the resolve of 
26th August, 1776, but aflerwards, under alaw passed in 
March, 1805, a pension under the actof 1805 of hall pay for 
life.”” 

I have not had time to examine into the matter 
to any great extent myself, but 1 present these 
facts to the committee, trusting that they will give 
them the consideration which they deserve 

Mr. DUNHAM. Lam for rejecting this claim, 
on the same principle that Congress rejected claims 
of this description at the last session. It is the 
principle, that the claimant of a pension, or & pen- 
sioner who is entitled to a pension for disabilities 
sustained in the actual service of the country, is en- 
titled to such pension, not from the time that the 
claimant received the wound which disabled him, 
but from the time that he made his application. 
This is a rule that has been laid down, and that 
has never been departed from in the action of the 
pension department. It ts — for this commit- 
tee to say whether they will, by their action upon 
this case, overrule ces prine iple , and depart from 
the practice that has been invariably followed in 
the action of the department, from its foundation to 
the present time, in deciding upon all claims for 
pensions that they have allowed. And in respect 
to the particular case before us, the fact that Col. 
Stone did not, during his lifetime, apply, was the 
very best evidence that could be furnished that his 
disability was not such as to bring him under the 
provisions of the pension law. 

Mr. DANIEL thought that the best argument 
against the payment of this claim was contained 
in a provision of the act under which the allow- 
ance of it had been recommended by the commit- 
tee. He asked that it might be read to the com- 
mittee, He did not believe that Col. Stone, so far 
as itappeared, was enutled to the benefit of that act. | 


7 , ’ : | 
The Crerx then read the provision of the act 
referred to, Itis as follows: 


* Provided, That no commissioned officer, non-commis- 
sioned officer, and private soldier, in the army, commander, | 
commission officer, warrant officer, marine or seaman or 
any of the ships of war, or armed vessels, belonging to | 
the United States of America, who shall be wounded or | 
disabled as atoresaid, shall be entitled to his half pay or 
other allowance, unless he produce to the committee or 
officer appointed to receive the same, in the State where | 


| be resides or belongs, or to the Assembly or legislative body 


of such State, a certificate from the commanding officer, 
who was in the same engagement in which he was so 
wounded, or, in case of his death, irom some other officer 
of the same corps, and the surgeon who attended him, ora 
certificate from the commander ot the shipoft war or armed 
vessel engaged in the action, in which any officer, marine, 
or seaman, received lis wound, and trom the surgeon who 
attended lim, of the name of the person so wounded, his 
othice, rank, department, regimeut, company, ship of war, 
or armed vessel, to which he belonged, bis ofiee or rank 
therein, the nature of his wound, andin what action or en- 
gagement he received it.” 

Mr. D. went on to say that he had had the 
provision read to show that there was no obliga- 
tion resting on the Government of the United 
States to pay this claim. He would now move 
that the bill be laid aside and reported to the House 
with a recommendation that it do not pass. 

Mr. EVANS, of Maryland. I understand the 
honorable chairman of the Committee of Claims 
to quote a law which refers only to the naval ser- 
vice. I wish to inquire If it ts so? 

Mr. DANIEL. No. Itrefers to both the Ar- 
my andthe Navy. 

Mr. EVANS. Well, sir, as I undepstand it, it 
refers only to the Navy; andif it didesefer to the 
Army, sir, it amounts to nothing more than this: 
that the Department at the other end of this Ave- 
nue cannot consider the claim—that the laws of 
the United States are not such as will allow them 
to pass upon it. W ell, sir, that is the very reason 
why this claimant comes here. ‘The only argcu- 


ment which the chairman of the Committee of 


| Claims presents to the committee, is one that is 


self-evident to every member of this House. If 
the law had been otherwise this claim would of 
course have been passed upon and allowed hy the 
Department longago. If there had been a law of 
the land allowing this claim, and authorizing its 
payment, the representatives of Colonel Stone 
would not have been here to-d: iy asking the pay- 
mentofit. The sole arcument of the gentleman 
from Indiana, |[Mr. Dunuam,] as | understand it 
—and if [| misunderstood him of course he will 
correct me—is, that Colonel Stone did not claim 
this pension during his lifeume. | 

Mr. DUNH eae (interposing.) No; he put in | 
his claim in 1803, but the Department rejected the 
claim upon the very same principle on which the 
Government acted in similar cases. 

Mr. EVANS. What is that principle? 

Mr. DUNHAM. That principle is, that*the 
officer or applicant must have known that he was 
sufficiently disabled to be entitled ta a pension; 
and the faet that he did not make that application, 
is conclusive evidence that his dis: ibility was not 
so reat as to entitle him to the invalid pension, 
Colonel Stone may have been wounded at Ger- 
mantown, but that wound may not have so dis- 
abled him as to entitle him to a pension twenty | 
years after. We all know—every man who is at | 
all familiar with our physical construction—that a 
man may receive a wound, yet that wound may 
not operate so as to disable him for ten, fifteen, 
twenty, or thirty years after he received it. When 
a man receives a wound, and does not immediately 
avail himself of the benefit of the pension, the De- 
yartment have laid down the invariable rule, that 
1e is not so disabled as to come within the opera- 
tion of the pension law. 

At the request of Mr. Dawnret, the extract from 
the resolutions of August, 1776, was again read, 
in support of the position he had assumed. 

Mr. DUNHAM, (interposing.) I wish also 
to state another fact to the gentleman from Mary- 
land. Ipresume that the gentleman has ex: amined 
the subject so as to be familiar with the manner in 
which this sort of business is transacted. When 
an officer or soldier is so wounded as to be dis- 
abled from performing further service, his dis- 
charge clearly states this fact, because it is not| 
considered very creditable for an officer to resign | 
his commission, and leave the service without a | 
sufficient and satisfactory excuse for so doing, and | 
this excuse is always certified to in his discharge. 

Mr. EVANS. The argument of the gentleman 
from Indiana would be very good, if presumptive | 


Dec. 21), 


etide nce could over-ride positive proof. The reg. 
ulation of the Department is based upon the prin- 

ciple, that it is presumptive proof that a man was 
not disabled if he did not apply for his pension, 
if his disability was not established, and if the 
proof of it is not on file. Now, Colonel Stone 
did not receive a discharge—he resigned. He had 
no discharge, and therefore the gentleman argye 
that he received no disabling wound. Yet such a 
fact or presumption becomes of no consequence 
whatever in face of the established fact that he 
had a wound, and that that wound did disable him. 
and that, therefore, he was obliged to resign the 
service; and in face of theother fact, that the Secre- 
tary of War ordered the pension to be paid. The 
fact that he absolutely had an order from the War 
Department to receive it, is evidence that the proofy 
of disability were considered sufficient by the De- 
yartment, 

Mr. DUNHAM, (interposing). If the gentle. 
man will allow me, I should like to set him right. 
That is only evidence e that the disability existed at 
the time the order was made, but not that ite ontin- 
ued up to the period of his death. In answering th; 
gentieman, | would ask, upon which testimony is 
this House to rely—upon the strong and cone} 
sive testimony of the transaction at the time, or 
upon the testimony whieh is brought forward at 
this late period,in order to carry this claim through 
Congress? 

Mr. EVANS (resuming) said, I understand the 
gentleman from Indiana to admit that the disahi! 
ity did exist in 1803, but he contends that the al- 
lowance of the claim by the Secretary of War only 
establishes the fact that Colonel Stone was dis- 
abled in 1803, and does not go at all to*establish 
the fact that the disability had any previous ex- 
istence, 

Mr..Chairman, here is a man who served his 
country in the war of the Revolution 

Mr. DUNHAM again interposed, and was un- 
derstood to say: The gentleman does not under- 
stand me. That is not evidence of where the 
wound was received; but I concede that he was 
wounded at Germantown, but there is no evidence 
that the disability continued for twenty years, 

Mr. EVANS. Now, Mr. Chairman, here is 
a man who, in 1779, was found to be so disabled 
as to be incapacitated from service, and there is 
proof that that disability extended still further 
back, and existed to the ‘period of his death; and 
of this the report contains evidence of the full- 
est and most conclusive character. Colonel Stone 
was compelled to resign his commission in the 
army because he was disabled. It was not be- 
cause he had become wearied of that painful 
struggle in which the patriots of the Revolution 
were engaged, but because his wound actually 
disabled him. In 1803, the Secretary of War was 
convinced that it was a disability springing out of 
the wound. And even supposing that the disa- 
bility did not begin until 1803, [ care not. It would 
make no difference with me when it commenced. 
If he received a wound in one of the battles of 
the Revolution, which, in 1803, disabled him, I 
would allow him a pension, and I think he would 
be justly entitled to a pension for his services. 
But, sir, the fact that he was obliged to resign his 
commission in the army on account of this wound, 
shows that the disability arose from the wound 
which he received at the battle of Germantown, 
and existed during the whole period of time be- 
tween 1779 and 1803. And, sir, the further fact 
that Colonel Stone demanded nathingof his coun- 
try; that he was enabled—lI care not how—to sup- 
port himself, and looking to the great difficulties 
under which the Government of the United States 
labored during the whole of that period, had the 
magnanimity and generosity—the high magna- 
nimity and great generosity—to make no claim on 
the Government, surely affords no argument that 
he is not deserving of a pension. On the con- 
trary, it is to me one of the highest merits of this 

gallant soldier, that he not only served his coun- 
try faithfully, and from time to time sacrificed his 
yrivate means to relieve the distresses and suffer- 
ings of his fellow-soldiers, but—with a magnanim- 
ity and generosity not exceeded since the days of 
the Revolution by any of our soldiers, a mag- 
nanimity and generosity unexampled, when his 
country was in debt and in difficulties, and when 
our credit was periled—declined to make any 
claim upon the Soverumaitt And now, at this 
late peried, is it any reason why his claim should 
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not be allowed, that he fought boldly for his coun- || 
try, and preferred to sacrifice his private fortunes, 
and to endure want, and penury, and distress, | 
rather than bring a claim against the Government 
for a pension for his services? 

There is one other argument which I have 
heard ever since I have been in Congress, and 
that is, the antiquity of the claim. Now, sir, that 
is a very good argument—it is an essentially good 
argument in a court of justice, but it is no argu- | 
ment at all before Congress. There are now in || 
the committee rooms of this Capitol, on file in the 
Clerk’s office, and elsewhere in the city of Wash- | 
‘neton, more than five thousand claims against 
the Government as old as this is. Many of them 
have passed one branch of Congress, but they can 
scarcely ever pass through both bodies. And this 
is entirely in consequence of the manner in which 
the private business of this House is transacted. 

If there are any gentlemen doing me the honor | 
to listen to me—and speeches on private claims |! 
are sekdom listened to—fully nine tenths of them 
must be conscious that they know nothing of this 
claim. IL impute it as no discredit to any member. 
It arises from the impossibility that the members 
of this House should study all the private claims | 
that are presented to his attention. If a member 
attends to the public business before the House, | 
to the enormous correspondence with which all | 
members of Congress are loaded, and to the mul- | 
tiplicity of engagements under which he labors, 
he has no time to look into private claims, and 
that is the reason why there are so many antiqua- 
ted claims. 

It is not*therefore in Congress, as elsewhere, | 
any discredit to a claim that it has existed a long | 
time. That is no just argument against it. 
claim has often been pressed upon Congress. It | 
may have been adversely reported on. I do not 
know how that may be. Certainly it has been 
favorably reported on. I know nothing of the 
case outside of that report. I judge of the case 
by the facts stated in the report. It seems to be | 
clearly established that Colonel Stone received a | 
wound at the battle of Germantown which disabled 
him; that in consequence of that disability he was 
compelled to resign; that the law of the land gives | 
him a pension from the date of that disability, and 
that the case comes before Congress because the de- | 





partment was not authorized, under the resolutions || 


which have been referred to, to settle the whole | 
claim. Under this state of facts there can be no | 


question at all that he was entitled to pay from | 
1779 to 1803; and unless gentlemen gainsay these | 
facts and say that a presumption is to override the || 


facts, unless there is some presumptive testimony 
which overrides positive evidence, I trust that the 
committee, instead of laying aside this bill with a 
recommendation that it do not pass, will consider 
the gallant services of Colonel Stone, who in three 
battles of the Revolution, if not more, served his 
country with unexampled fidelity and zeal, and 
who, in the hour of her trials and distress, forbore 
to make this claim, and do justice now that the 
claim is brought forward. 

Mr. CROWELL. If I understand the report 
of the committee correctly, it appears that Colonel 
Stone, in his lifetime, presented his claim to the 
department, under the resolution of Congress in 
1776. That claim was rejected, not because he 


was not entitled to any compensation, but because | 
he refused to consent to receive less compensation 


than he believed himself to be entitled to by the 
terms of that resolution. ’ 

The facts are these: Colonel Stone does not 
come to this House because he is not entitled to 
compensation under that law, or rather that reso- 
lution, but because the pension department, by 
its own construction of the resolution in question, 
cut him off from his full allowance; in fact, grant- 
ing him but a small portion of what he was en- 
titled to on the terms of the resolution. 

The object, then, of this application, is to cor- 
rect what the applicant believes to be an incorrect 
construction of this resolution of the pension 
department. If the facts stated in the report are 
true, (and I do not understand that any gentleman 
has attempted to controvert them,) it seems to me 
that the Pension Office was in error in refusin 
this claim to the extent demanded by Colone 
Stone, when he presented it in January, 1803. 

Was he wounded in the service? That is proved. 
He was wounded in the battle of Germantown; 
and in consequence of the injuries there received, 
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he was so disabled that in 1779 he resigned his 
post in the army. These facts are all proved, and 
no one attempts to controvert them. When he 
presented his claim in 1803, it was not disputed 
that these facts were not so; but the department 


| simply refused to pay the full amount, agreeing to | 


allow him but a small portion of it. The depart- 
ment proposed to allow the claim to commence as 
half pay from the date of application, and not 
from the date that he resigned his post in the 
army in 1779. 

Well, now, these being the facts, (and they are 
not controverted,) it is mere special pleading; in- 


-—? 


deed it is hardly entitled to the dignity of the term 


| special pleading—for gentlemen to object to this 


claim, when no just objection can be urged 
against it. 
Krom the terms of the resolution, as I under- 


stand them, he is certainly entitled to the whole 
amount of his half pay from 1779 up to the time 
of his death, or up to the period of the removal 
of the disability which caused his resignation. 
Sir, that disability was never removed, but con- 
tinued up to the time of his death; and it was the 
duty of the pension department, in my judgment, 
under the resolution of 1776, to have allowed him 
his full half pay from 1779, the year in which he 
was obliged to resign his commission in the army, 
up to the time of his death, for his disability con- 
| tinued up to that time and was never removed. 
On the other hand, the department simply said: 
** We will allow your claim from the time you 
made your application in 1803 up to the time of 
your death, or until such time as your disability is 
removed. 
Colonel Stone very properly rejected such an 
offer. If he was entitled to any pension, he was 
| entitled to the whole amount, according to the 


(| terms of the resolution. 


It does seem to me that this is a highly merito- 
rious claim, and one which ought in all consist- 
ency to be allowed; and I hope, therefore, that 
the motion of the chairman of the Committee of 
Claims will not prevail. 

The CHAIRMAN. The question now before 
the committee is on the motion of the gentleman 
\from Virginia, [Mr. Mixison,] that the bill be 

laid aside, to be reported to the House with a 
| recommendation that it do not pass. 
| On this motion a division was called for; when— 
Mr. DANIEL demanded tellers. 
Mr. DUNHAM. I would ask that the ques- 
| tion be stated again, in order that it may be fully 
understood. 

The CHAIRMAN was about again to state the 

question, when 

Mr. McLANE, of Maryland, said: Before the 
| question is put, Mr. Chairman, I wish to put a 
| question to the gentleman from Virginia, aa it 1s 
this: if I rightly understand him to raise objection 
|| to the bill upon the ground that it was proper!y 
|| for the pension department to decide, and nei for 
| Congress to pass upon it, whether 
Mr.CARTTER. I call the gentleman to order. 
| Mr. McLANE. I believe I am perfectly in 
|| order. I shall be obliged if the gentlemen will not 
| interrupt me. 
| Mr. CARTTER. The question has been put. 
|| The gentleman from Maryland is out of order. 
|| Mr. McLANE. Will the Chair call the gen- 

tleman from Ohio to order, so that I may resume 
the remarks I wish to make. 

The CHAIRMAN. The gentleman can pro- 

eeed with his remarks; he is perfectly in order. 
Mr. McLANE. I desire to ask the gentleman 
| from Virginia before me whether, if he considered 
this case strictly entitled to a pension under the 
| law, and application had been made by the party 
| to the pension department and had been improp- 
| erly refused by it, whether the pension would not 
| in such a case have accrued to the heirs ? I cannot 
doubt but that the gentleman from Virginia will 
| say that it would accrue to the heirs. And I 
would further ask the gentleman, whether any in- 
dividual member of the Committee on Revolution- 
| ary Claims questions the fact that it was proved 
| that Colonel Stone did make application under the 
| act of 1776? I would desire to ask, if he did not 
actually make the application ?—whether it is not 
so proved? And if he did make the application, 
ate gentleman argues that it was the case of a 
pension and was therefore to be assimilated with 
the pension law, why then even the heirs are 
entitled to it, if Colonel Stone made this applica- 
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tion under the law, in 1803, and it was improperly 
refused by the Government. And in suc’s case it 
appears to me, that Colonel Stone would have 
been certainly entiled to a pension. There can be 
no doubt of it. 

Mr. MILLSON. 1 only desire to 

The CHAIRMAN. The Chair will remind 
gentlemen that althouch whilst the House is di- 
viding he indulged them in interrogatories, yet an 
extended debate is out of order. 

Mr. MILLSON. I merely desire to answer 
the question of the gentleman from Maryland, 
{Mr. McLane,}] and in doing so, I will say that it 
would give me very great pleasure if the commit- 
tee could see fit to pass favorably upon this bill. I 
very much regret that I cannot feel myself free to 
support it, and I shall say nothing more against it 





than is necessary to put the committee in posses 
sion of the facts of the case. I would savy, how- 
ever, mn the disability of Colenel 
Stone, that 1 think there is every, that there 
fullust proof given, that that disability existed in 
1803. ‘This much I feel it but justice to concede, 
Now. as to the question of the honorable gentleman 
from Maryland. If this pension was not demanded 
in Colonel Stone’s lifetime, I do not think that any 
one else has any right to demand it. In the lan- 
ruage of the report of the Senate, ‘*no one had 
any right to judge for him, whether he was in in- 
digent circumstances or not, and therefore had ne 
right to claim the pension.’* From mere lofiiness 
of feeling he was unwilling to bea pensioner upon 
the bounty of Government, it certainly is not the 
right of his decendants to claim the amount which 
he voluntarily waived. Now, sir, if he claimed 
his pension in his lifetime without performing 
the conditions necessary to entitle him to receive 
it, his heirs are not entitled to demand it after his 
death. One of these conditi ns, as I said before, 
pres ‘tribes that hé should make oath that he stood 
in need of the money. Now, sir, if Colonel Stone 
in his lifetime never did make oath to this effect, i 
seems clear to me, that 


reference to 


is the 


his heirs cannot claim the 
pension to which he himself did not properly es- 
tablish his right. I have only presented these 
remarks as they have occurred to me in reference 
to this subject, in order that the committee might 
vote on the matter with a full knowledge of the 
facts. For myself, as I have said, it would give 
me very rreat ‘pleasure if the committee can see 
cause to pass favorably on this bill, and should 
consider my objections to it unworthy of conside- 
ration. : : 

The question was then taken by tellers (Messrs. 
Dunuam, and Evans of Maryland, acting) on the 
motion of Mr. Mittisown to lay the bill aside, to 
be reported to the House with a recommendation 
that it do not pass, and agreed to—ayes 65, noes 
64. 

COLONEL REDDICK. 

The bill next in order was House bill No. 70, 
‘*for the relief of the legal representatives of 
Colonel Willis Reddick, deceased.’’ 

The favorable report of the Committee on Rev- 
olutionary Claims in this case, having been read, 

On motion by Mr. DUNHAM, the bill was laid 
aside, to be reported to the House with a recom- 
mendation that it do pass. 


JOHN G. WILKINSON. 

The CHAIRMAN stated the next bill on the 
calendar to be No. 73, ** A bill for the relief of 
John G. Wilkinson.’’ 

Mr. THOMAS. I wish to call 
of the House to this case: but before I commence 
my remarks, I ask that the report accompanying 
the bill may be read. 

The Cierk here read the report, as follows: 


the attention 


Report of the Committee on Naval Affairs of February 
17, 1850: 

‘‘ It appears by the statements of the petition, with the 
orders and letters from the Department which accompany 
it, that the petitioner was appointed navy agent at Nor- 
folk, Virginia, in the year 1836, and performed the duties 
of that position during that and a part of the subsequent 
two years. His disbursements amounted to $52,156 23, 
chiefiv in small ems, and, therefore, involving much labor 
and attention, as well as responsibility. He was not paid 
for his service, because the Bank of the United States had 
previously performed it without compensation. The com 
mittee are of opinion that the petitioner is jastly entitled 
to compensation, and they report a bill to pay him two and 
a half per cent. upon his disbursements.”’ 


Mr. THOMAS continued. Mr. Chairman, 
this is nothing more nor less than the application of 
a pension agent to be paid for his services as pen- 
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sion agent, during a time when there was a law |} 
expressly prohibiting that he should receive any 
compensation for those services, It is known to the 
House that during the existence of the Bank of 
the United States, these pensions were paid free 
iree: but when that bank broke down in 1836, 
Congress then passed a Jaw putting that matter 
under the control of the Secretaries of the Navy 
and of the Treasury. It passed alaw authorizing 
therm to appoint agents to pay pensions, but ex- 
pressly prohibiting them from paying anything to 
I have here the act of the 20th of 
April, 1836, to which I call the attention of the 
It says: 


of ¢} 


those agents, 


eomimitlee, 


{Mr. T’. here read an extract from the law: 

*'Thatall laws and parts of laws, authorizing or requiring 
the Bank of the United States, or its branches to pay any 
pensions granted under the authority of the United States, 
vial be, and the same are hereby, repealed ; and such pay 
nients shall be hereafter made at such time and place, by 

persons or corporations, and under such regulations 
is the Secretary of War may direct; but no compensation 
or allowaece shall be made to such persons or corporations 
for making such payments, without authority of law. 

‘Approved, April 20th, 1856.” 

This act passed on the 20th of April, 1836. Well, 
sir, under that act of Congress, or about that time, 
the Secretary of the Navy appointed the president 
of the bank at Norfolk, Virginia, to pay pen- 
sions. He wrote to the Secretary of the Treas- 
that by an article in the charter he and 
and the cashier of the bank were both prohibited 
from taking any office under the United States 
Government during the time they held the posts; 
buthe added, thatifMr. Wilkinson was appointed 
agent, the public funds intrusted to his keep- 
Wig rmiicht he deposited in the bank, and he would 
ruaranty their safety. Mr. Wilkinson was then 
appointed, and performed the duties up to 1838. 
Here is the letter appointing him, written by Mr. 
Dickerson, and dated the 30th March, 1836. He 


eaves 


sury, 


*© Navy DepartTMENT, March 30, 1836. 

‘The president of the Bank of Virginia has informed 
the department that the charter of the bank prohibits him 
and the cashier from holding any appointment of trust or 
profit under the United States; and therefore neither of 
these ecutlemen can be agent for paymentof navy pensions. 
He alvo requests that you shall be made agent, and states 
thet the bank will become responsible for the money in 
trusted to your eare. You are accordingly hereby appoint- 
ed agent, and in the setUement of your accounts you will 
pursue the instruetions furnished to the president of the 
bank by the Second Comptroller and Fourth Auditor.”’ 

Now on the 13th of March, 1838, Mr. Dicker- 
son, still Secretary of the Navy, wrote Mr. Wil- 
kinson a Jetter, dismissing him from the service, in 
which he tells him: 

“Navy Department, March 13, 1838. 

‘Sin: Your letter of the 28th ultimo to the Hon. Mr. 
Mallory was referred to this Department by his letter of the 
Hth inetant, expressing an Opinion in favor of your claim. 

‘The business of the navy pension agency at Norfolk 
was formerly transacted by the United States Branch Bank 
without charge; and in no instance has any compensation 
been made tothe deposit banks for performing the duties of 
navy pension agents, the advantage of having the deposits 
being considered as equivalent for such service. 

“Tt would scem that your claim for services as navy pen 
sion agent should be made to the bank in whose employ 
you were, and who received the benefits of the deposits— 
at leasi for the period during which the bank received the 
deposits.” 


The letter from Mr. Wilkinson, referred to by 
the Secretary of the Navy, was one calling upon 
the Department to pay him for his services, 

Here, now, is a letter from Mr. Edwards, Com- 
missioner of Pensions, in 1847, addressed to the 
Hon. John Y. Mason, then Secretary of the 
Navy. Upon this subject, he says: 


‘Sir: T herewith return the papers in relation to the 
claim of Mr. John G. Wilkinson, for compensation as agent 
for paying Navy pensioners. 

*< Tt appears that on the Lith of March, 1835, the President 
of the Branch Bank of Virginia at Norfolk, was appointed 
agent for paying Navy pensioners. The president declined 
the appointment, as he could not accept of any office un 
der the Federal Government consistently with the law 
chartering the bank. On the 30th of the same nmronth, Mr. 
Wilkinson was appointed agent. The bank became re 
sponsible for the money intrusted to his care. In the letter 
of appointment, nothing whatever is said concerning com 
pensation 

In the enclosed memorandum, itis stated that Mr. Wil 
kKinson applied for compensation on the 16th January, 1838. 
I know nothing of such an application. When the Navy 
pension business was transferred from the Navy Depart- 
ment to this office, in 1840, no letters from pension agents 
were sent from the Department with the other papers con- 
nected with the business. I can, therefore, report nothing 
in the matter but what appears from letters from the Seere 
tary of the Navy recorded in the letter books. | 

**] find a letter addressed to Mr. J. G. Wilkinson, dated 
on the 28d January, 1838, in the following words: 


“* Yours of the 16th instant bas been received. In an- |} 


“wer, | have to state that your application shall be respect- 


| ‘ully considered.’ 


** On the lath March, 1838, George Loyall, Esq., was ap- 
pointed pension agent; and on that day a letter was ad 
dressed to Mr. Wilkinson, in which the Department declined 
making any compensation for his service. A copy of that 
letter is herewith enclosed. This office affords no further 


| information on the subject.” 


Now, I have another letter here, written in 1847, 
by Mr. William B. Lamb, late president of the 
Bank of Virginia. He is the individual who was 
first appointed. He says: 

“ The Government found it necessary to appoint an agent 
—requiring both capacity and integrity—to pay off and set 
tle with the pensioners in and near this city. The Secretary 
ol the Navy applied to me, and requested that [ would ac 
cept the appointment. I refused it, and it Was tendered to 
you, by whom the duties were performed for about two 
years; and I know that they were faithfully performed, and 
with much care and trouble on your part. The bank was 
in no manner responsible for the periormance ot your du- 


ties, nor liable to you in the way of compensation; nor do |) nayment which is proposed in the bill now before 


I perceive any reason why you have not been paid by your 
employers, as other agents were and since then have been.’’ 

Then, here is a letter from the Hon, John Y. 
Mason, written on the 4th of November, 1847, 
in which he says: 

“Sir: Your letier of the 12th ultimo, in relation to the 
claim of Mr. John G. Wilkinson, was dulyereceived, with 
its enclosures. 

‘From the length of time which has elapsed since the de 


} 
} 
| 


| 
i 
i 
| 
i 
| 


cision of the Secretary of the Navy denying compensation, | 


the Department cannot open the case and wake any allow 
ance, Without the authority of Congress. A wise rule tor- 
bids the reéxamination of such cases alter they 
decided, and those familiar with the circumstances have re 
tired trom office.”’ 


Now, | beg leave, in connection with these facts | 


have been | 


here exhibited, to submit a remark or two to the | 


consideration of the committee. ‘There was a 
period, after the failure of the Bank of the United 
States, of anumber of years—I forget the number, 
and should be much oblived ifany gentleman would 
state in what year Congress passed the law au- 
thorizing the payment of commissions to pension 
agents r— 

Mr. EWING. It was in 1836. 

Another Memser. No, it was in 1837. 

Mr. THOMAS. In 1836 the Bank ef the Uni- 


ted States failed to pay pensions, and Congress | 
then passed a law authorizing certain heads of De- | 


partments to employ other agents, but expressly 


providing that no compensation should be paid to | 


l 


such agents, whether they be private individuals 


or corporations. 


This remained the law for ten years, during | 


which time nearly $2,000,000 were paid out in the | 


shape of pensions annually, which money had been 
deposited in various banks, and they had the bene- 
fit of those deposits. When the pensions were not 
paid by corporations, they were generally paid by 
men of large capital. These men of large capital 


and corporations had the benefit arising from a use | 
of the public funds; and, by referring to the his- | 


tory of the country, it will be manifest that much 


larger deposits were made in this way for the pur- | 


pose of paying pensions, during this interval of | 
ten years, and placed in the hands of these indi- | 


viduals, or corporations, than were actually neces- 
sary; and this was done in order to give these cor- 
porations, or individuals, the full advantage of 


| these funds, the full benefit of the deposits. 
Mr. Chairman, this was the policy of the Gov- | 


ernment for ten years; and during a part of that 
time this individual (who presents the claim we 


| are now discussing) exercised the duties that were 


placed upon him, voluntarily, and at the request of 
the president of the Bank of Norfolk, Virginia. 
That bank kept his deposits. In his memorial he en- 
ters a grave complaint against the Navy Depart- 


ment for refusing the sum of two and a half per | 


cent. upon the amount of pensions paid. Now I 
say, he undertook all this, knowing the law did not 
remunerate him, and therefore I think he ought 


| not to be remunerated. 


1 wish to call the attention of the committee to 


another consideration. If this claimant is to be 


paid, why should we not pay others who have an 
| equal right to payment? 


I know that there are 
a great many in the Union—some in my State— 
who have taken upon themselves great responsi- 
bility in the payment of these pensions, and they 


}are as much entitled as anybody is to remunera- 


tion. And, if you do this, and make this a gen- 
eral bill, and remunerate all these persons, you 
will have to expend $500,000 or $1,000,000." -If 
you are not prepared to do this, you should refuse 
this elaim at once. 

The properand legitimate way to do is to reject 
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this claim, and then it will be for the consideration 
of this House hereafter, to see if they are prepared 
to compensate all these persons who come and 
prefer claims on this ground. But this plan of 
selecting one out of five hundred is,in my opinion, 
very improper. ‘There are many individuals just 
as deserving as this one, and if this ought to be 
allowed, it must be made, as [have said, a venera) 
law. ‘There is no legal nor moral reason why we 
should pass this claim; for there are no stronger 
or more conclusive arguments in favor of this 
ease than any other. I therefore move, sir that 
this bill be laid aside, with the recommendat; 
that it do not pass. 

Mr. STANTON, of Tennessee. This ease 
seems a very simple one, sir, and one which an- 
pears to me, in which there cannot be the slightest 
doubt of the propriety and justice of makine the 


On 


the committee. It seems, sir, when the public 
moneys were removed from the Bank of the United 
States, the pension fund was offered to the bank 
of Virginia, and that bank refused to receive it and 
perform the duties of pension agent. It was then, 
at the suggestion of the president of that bank. 
handed over to the petitioner in this case, (Mr 
Wilkinson,) who performed the duties of pension 
agent, of course with the expectation of being 
reasonably compensated for the performance of 
that duty. At that time, sir, there was no law 
that prohibited such a payment as is now proposed 
to be made. Afterward the law which has been 
read by my colleague [Mr. Tuomas] was passed. 
dut [ have observed that my very worthy cplleague, 
distinguished for his zeal in business of this kind, 
has not laid so much stress upon a particular 
clause in this act as would have been entirely just 
to the claimant. Ihave no doubt that his zeal for 
Government makes him forget and overlook what 


| is due to those who have claims against the Gov- 


ernment, 

Now 1 must beg you and the committee to un- 
derstand, Mr. Chairman, that this law was not a 
law at the time this man was appointed agent, 
and therefore, of course, he was not actine under 
this law; he did not accept the appointment under 
this law. ‘* But no compensation or allowance 
shall be made to such persons or corporations for 
making such payments without authority of law.”’ 
Why, sir 

Mr. THOMAS, (interposing.) I would in- 
quire of the gentleman whether there is any law 
authorizing such payment? 

Mr. STANTON, (resuming.) By no means; 
but he might very reasonably come and ask you 
to pass a law to authorize the payment, and that 
law contemplated this very state of things. Cer- 
tainly it did not expect that any case of this kind, 
where banke refused and individuals were required, 
to take upon themselves the burden of performing 
this duty without compensation, however mert- 
torious their services were. 

3ut, sir, my honorable colleague read a letter 
from the Secretary of the Navy, Mr. Dickerson; 
but there is one clause of that letter which the 
honorable gentleman did not think proper to read; 
and this omission I must supply for him. * Your 
case,’’ says he, in writing to this very petitioner, 
Mr. Wilkinson, ‘‘as well as others of a like char- 
acter, can only be provided for by some general 
regulation authorized by law, which, I think, re- 
quires the interposition of Congress.”’ 

Sir, he pointed him to Congress as the proper 
place to get what was due to him. Well, my 
worthy colleague has also referred to the presi- 
dent of the Bank at Norfolk; and there again my 
worthy and honorable colleague, in his zeal in 
the resistance of a claim which seems to me to 
be perfectly just, has omitted to read a portion of 
the aforesaid letter, which is certainly favorable 
to the claimant. 

The President of the bank says: 

« The Government found it necessary to appoint an agent, 
requiring both capacity and integrity, to pay over and settle 
with the petitioners in and near this city. The Secretary 
of the Navy applied to me, and requested that I would ac 
cept the appointment. I refused, and it was tendered to 
you, by whom the duties were performed for about two 
veara, and I know that they were faithfully performed, and 
with much care and trouble on your part. The bank was 
in no manner responsible for the performance of your dl- 
ties, nor liable to you in the way of compensation ; nor do 
I perceive any reason why you have not been paid by your 
employers, as other agents were and since have been. 

This is the portion of the letter which my hon- 
orable colleague did not think it necessary to read. 
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Now, sir, the writer of that letter says that other 
-onts have been paid, and that they are entitled 
this compensation; and as I understand, (and 


1 ve no doubt of the fact,) this ¢ ompensation is | 


now allowed to the Bank of the Metropolis, or has 
at least been recently allowed to that bank com- 
eation for the payment of the pe nsions, 

Several suits have been instituted against the 

yy agents by Government for the amount of 

meys they have ret: uined as a percentage upon 
, - payment of pension claims, and in every in- 
anee the Government has had toallow the amount. 
W sir, has it not been done so in the case of 
is a vent? Does the Government of the United 
States ask for—does it want the services of its citi- 

s without paying for them? The petitroner in 

s case, sir, has acted upon the highest principle 

‘honor. *He was advised by a Representative of 
hic district, at the time that he settled his account Ss, 
retain a sufficient amount of money to cover the 
eim to which he was entitled for his services. 
But he gave up the whole to the Government, and 

row comes to Congress to do him justice—to 
him the worth of his services. And must I 

f the Government of the United States will 
its citizens, it is bound to 

ike a reasonable ¢ ompensa tion for such services, 

[ must say, if Government will take these servic 2 

d not pay for them, it is the most unjust Gov- 
ernment upon earth. 

Mr. WALDO said: This application, sir, ap- 
nears to me like several others of the same’ kind 
of claims for revolutionary pensions that came 

fore the last Congress, and is oce upying the at- 
tention of the present. In examining this subject, 


sav, | 


and the services of 1 


[ have discovered that there was no law regulating 
the payment of pensions until the act of 28th Feb- 
ruary, 1847. All the agents that have been em- 


pie yed in the payment of pe nsions, up to the time 
of the passage of that act, have rec eived nothing for 
discharge of their duties. The act of Congress 

1847 provides that a éommission of two per 
cent. should be allowed for the payment of pen- 
sions, but in no case was the percentage allowed 
to exceed $1,000. So that no pension agent can 

‘eive a larger amount than two per cent., and 

the aegregate that amount must not exceed the 
sum of $1,000. 

My objection, sir, to this bill is, that it claimsa 
larger amount than is now paid for the perform- 
similar services; and a further objection 
;, and one which I eonside rr good, that this claim 
extends so far back, that all agents in the country 
will be equally entitled to payment in like mi un- 
ner who may have heretofore served in this de- 
partment. If this claim is allowed, we shall be 
compelled not only to allow compensation to 
claimants that present their petitions here, but we 
shall have to pass a general law, and allow the 
same to all agents who have discharged their du- 
ties, when many of them have simply had the 
penson deposits placed 1 in their hands. For these 
reasons I am in favor of the motion of the gentle- 
man from Tennessee. 

Mr. MILLSON. The remarks of the honorable 
chairman of the committee, who reported this bill, 
make it unnecessary for me to say more than a few 
ee on the petition before us. I am personally 

‘quainted with the petitioner in this case, and I 

n happy to be able to assure the House, that he 
isa most worthy, amiable, and estimable man, 
and I think that it is my duty to bear this testi- 
mony which I cheerfully do, to his character. 
Mr, Chairman, what objection has been urged by 
those who oppose the passage of this bill? The 
honorable gentleman from ‘Tennessee, who first 
addressed the committee, said that this allowance 


was not authorized by law—by any existing law, 
7 7 ) 


ce of 


atleast. Sir, the petitioner is very well aware 
that it is not authorized by any existing law, for 
if it had been, he would never have put in a pe ti- 


tonto Congress. But, the allowance was not for- 

idden by any law existing at the time of his 
appointment by the Secretary of the Navy as pen- 
s10n agent, 

He was formally appointed pension agent to 
the Department, and of course reasonably ex- 
ected a suitable compensation. The gentleman 
om ‘Tennessee that a law was passed 


says, 


declaring that no allowance could be made, unless | 


Now, this agent was not 
He was not | 


aut horized by law. 
aware of the passage of this law. 


continually examining the files of newspapers, to 
see what was the course of Congressional legisla- 


} 
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He was rendering services, and naturally 
might expect proper compensation. And 
was entitled to that compensation. Ever 
he ceased to be 
paying for the performance of the dutie 
pension agency; why, then, should Mr. 
son be asked to render his services 


tion. 
» Sir, he 
since 
agent the Government has been 
s of this 
W ilkin- 
gratuitously 
to the Administration? Sir, he had no induce- 
ment, from political sympathies with the exist- 
ing en to undertake these services, 
for he was selected by a Democratic Administra- 
tion. He was not aiveiea in a disposition to 
encourage any political affinities, but because he 
was considered a worthy, honest, and meritorious 
man, and a competent officer. Sir, this agent, as 
I personally know, is a poor man—he has a larg 
family; and I ask this committee if it is becoming 
in this Government to expect that this individ- 
ual should render gratuitous services, when there 
is unquestionably an ability, and ought to be a 
corre sponding r willingness, to pay? 

Then if we look at the honorable conduct of the 
claimant, who, when he had money im his hands, 
was advised to retain it as security of the sum due 
him, yet refused, having confidence in the justice 
of the Government. And shall this committee 
cause this confidence to be misplaced? Let me 
hope that it will be justified by the result. I trust 
the bill will be carried. 

The CHAIRMAN. The question is on the mo- 
tion to lay the bill aside, to be reported to the House 
with the recommendation that it do not pass. 

The question was put, and the motion 
acreed to. 

The CHAIRMAN. The next business in order 
is the bill for the relief of Benjamin F. Wesley. 

The Crerx having read the bill and accompa- 
nying report— 

Mr. DUNHAM said: I 
be laid aside, with the recommendation that it do 
not pass. 

Mr. PUTNAM. 
enacting clause. 

Mr. DUNHAM. I 
that I have the floor? 

The CHAIRMAN. The 
diana is entitled to the floor, 

Mr. DUNHAM. [I shall, in very few words, 
state my objection to the passage ot this bill. l 


object to it, on the eround that it comes within 


was 


move, sir, that that bill 


I move, sir, to strike out the 
believe, Mr 


Chairman, 


rentleman from In- 


same rule as the case 


have within a few minutes 


the operation of the 
which the 
acversely decided. The petitioner 
his claim on the fact that he might have made the 
application in 1834, under the law then existing, 
(that of 1832,) had he known of its existence. 

I think, in the first place, 
no good reason for making an excep- 
this tri 


upon 


comuniittle 


seems to base 


In reference to this, 
that there is 
tion “in this case, even were 
said before, it has been the invariable 


le, Since, as l 
rule of this 
de -partment of the Government to allow a pension 
only from the time of application. In the first 
plac e, because I think it is not conclusively proved 
that Mr. Wesley deserved the pension under the 
law; and, in a next place, that as he did not 
apply for it, he waived his right to it. 

here is no yw that goes to show that he “ 
not know of the existence of this law in reference to 
pe ‘nsions, and the refore the non-application is aad 

cause to infer a voluntary waiving of his right. 

And if, as is not shown to the contrary, he did 
not apply a he di d not need the pension, 
why should it be gre anted to his heirs? It is not 
the obje ct a Government to enrich the descend- 
ants of those who are entitled to pensions; and if 
he did not require such pension, it is only to en- 
rich his heirs to grant it. Such was never the in- 
tention of the pension law. 

The settled practice of Government I have al- 
ready adverted to, and I trust they will not in this 
case ‘depart from it. 

I beg to move, sir, that the bill be laid aside, and 
that it be reported, with the recommendation that 
it do not pass. 

The question was taken on said motion, and it 
was agreed to. 

The next bill in order was No. 83, being a bill 
for the relief of William Slocum, of New York. 

Mr. DUNHAM moved to lay the bill aside, 
with a recommendation that it do not pass, for the 
same reasons that he had urged in the last case 

Mr. AVERETT asked for the reading of the 
report, and it was read by the CLERK. 


Mr. WENTWORTH. I believe I am not distin- 
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guished in this House for my opposition to private 
claims, and particularly to claims of this kind. If 
lam not mistaken, several Committees on Pen- 
sions have resolved they would not give back pay 
to invalid pensioners. I do not remember, since I 
have been a member of Congress, that they have 
ever given back pay. |! kuow that since I have 
been here I have received a great many petitions 
from individuals who have been placed on the pen- 
sion rolls, asking for back pay; but I have told 
them that the lsw and the precedents were against 
them 

Mr. AVERETT, (interposinge.) Will the cern- 
tleman from Illinois {| Mr. 
to correct him as to a matter of fact? 


allow me 
As well as 
the papers m this case—for I have not 
examined them since the early part of the 
fase of back 
pension, and I m iy state that it has been the unan 
committee, that back pen- 


WentTworrsHl 


2 i 
| recollect 
last ses 


sion of Congress—this ts not really a 


imous opinion of the 
sions ought not to be allowed 
Mr. DUNHAM. If the gentleman from Vir- 
rinia will allow me to call his attention both to the 
bill and to the report, he will find that he is mis- 
taken. 
Mr.AVERETT. 


back pension, 


If so,andif thishe aclain n for 
I will voteagainsttheallowanee of it 
But, according to my rec rllectio 1, the 
have allowed him a pension only fr 
which he made outhis case. I thin 


committee 
ym the time at 
k that areference 
to the pape rs will show the fi ict, thathe made out a 
case for pension, which was considered a good 
one, as eile as 1834, and a bill for his relief was 
reported at that time. On a reéxamination of the 
testimony submitted to that committee, and of all 
the subsequent tesumony, the committee of last 
session were satisfied that he was entitled to a pen 
sion at the time the first bill was reported; and if 
| recollect aright, ntical with the ball 
reported by Mr. 
the committee. 
Mr. WENTWORTH. I will 


1 longer, but I w 


this bill is ide 


Goérpon, the former chairman of 


not detain the 
committee muc! uld say that this 
bill claims more attention from Concress from the 
fact that all of us who have been here this long 
time, and have waived cur right to receive back 


pay, will commence, if this bil! passes, 


} to claim it. 
If this claim is allowed, I s! t down and write 
to all the men in my district who are in the rece pt 
enon — 


and that they are entitled t 


of pensions, and notify them that the pre 
been established, 
pay. | will move to amend the bill so as to re and 
€ ther that 
a pension from and after the 
or from and after the Ist of January, 

HOUSTON. As I now u 
bill, I shall vote for the amendment offered by the 
gentleman from II! linois, [Mr. Wenrworrn;:) and 


the claimant shall be entitled to receive 


passage of this bill, 
I 


1851. 
2 ot 


understand this 


I will say that, if th honorable ge ntleman from 
Virginia [Mr. Averett] is correct in the facts 
which he has stated, I think isa little remarka 
ble that it is entirely omitted in the report of the 
Committee of Claims accompanying this bill. If 


it be true that this application was made as early as 
1834, when a bill was reported in its favor, it would 
materiz uly change my views as to the amendment 
offered by the gentleman from LUlinois. But if it 
is not true that application was made and the claim 
that pe riod, the I entirely 
concur in the se itime nts expressed by the gentle 

man from Illinois, 
arrears of pensions. | do not know what can 


established as early as 


that Congress should not grant 


have induced the Committee of Claims to report 
to the House the two last bills w hich have be« n 
read at the desk, but I recollect distinetly having 


g 
introduced at the last session of Congress a peti- 


tion on the part of a very meritorious soldier, who 
was very severely wounded in the late Florida war, 
which was referred to the Commitiee on Invalid 


iim, on the ground, as 
that it was the invar! 


Pensions, who rejected the cl 
I was informed, 
had been the uniform practice of the Committee 
on Invalid Pensions, to refuse arrears of pensions 
in all cases. The claim, or petition, was intro- 
duced by me on behalf of a soldier who was not 
aware, until some years after he had served and 
been wounded, that he was entitled to a pension. 
If he had application at the time he was 
a he would have been entitled to a pen- 
sion; but his claim was rejected by the committee 
on the ground which I have stated. Had the bill 
been reported in pursuance of the memorial of the 
petitioner, he would have received something like 


$1,500 for back pension. Now, 


' 
ible rule, and 


made 


I am opposed to 
I 
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making any distinctions. His was a meritorious 

case; and if it is to be rejected by the committee, 

there is no reason why we should make a distinc- 

tion in favor of the bill now before us. I shall, there- 

fore, from the information I have received, vote for 

the arnendment of the gentleman from Illinois. 
Mr. CONGER rose, but gave way to 


Mr. AVERETT who said: With the permis- 


sion of the gentleman from New York, I will say a 
word or two more in relation to the facts of this 
case. Lam as much opposed to back pensions as 
any member of this House, and ] hope shall be al- 
lowed to state that, asa member of this committee, 
I have uniformly set my face against them. But 
I wish to know, Mr. Chairman, whether a pet- 
tioner, who came forward and proved to the sat- 
isfaction of a committee of this House years aco, 
that he was an invalid, laboring under disabiliues 
inflicted upon him in the service of his country, in 
the line of his duty, is to be regarded as the re- 
cipient of a back pension, because of the delin- 
quency of Congress in not acting on his case 
Now, sir, I stated when I was up before, that I 
believed a bill had been reported as far back as 
1834 for the relief of this invalid. I find by a 
hasty glance at his papers filed, that 1 was mis- 
taken In this. He petitioned in 1832, but the bill 
for his relief was not reported until 1842. That 
ill, reported by Mr. Gordon, granted the peti- 
tioner a pension from 1834, the period at which 
the committee considered his case made out; but 
owing to the neglect of Congress, he has not yet 
obtained rehef, [ 
Now the principle we have adopted is this, (and 
I hold it to be a sound one,) that whatever may 
have been the delinquency or the non-action of 
Congress, the pensioner ought to receive a pension 
from the time when he established his claim to it. 
I hold that this claim was established in 1834, as 
is evidenced by the report made by Mr. Gordon at 
the session of 1842. Tam willing, however, to adopt 
the amendment, that the pension shall commence 
from the time when the first report was made. 
Sut L repeat the fact, that the claim was fully es- 


tablished hs stated in the report of 1842, and that | 


after a thorough reéxamination of all the testi- 
mony, the committee of last session arrived at the 
same conclusion. He was, however, willing that 
the pension commence from the year 1842, 

Mr. PRESTON KING said: The gentleman 
from Virginia seems to suppose that the pensidn 
ought to date from the time when the pensioner 
made out his application, Such is now the law of 
the land. Whenever a person claiming a pension 
shall have made out his case and proved his right 
to it, it is granted to him; but when he cannot 
do so he comes to Congress for relief, and asks a 
special law for his benefit, granting him a pension 
when he has not made out his case according to 
the law. If he had done that, he would have no 
occasion to come hereat all. The uniform practice 
of the House, or nearly the uniform practice, has 
been, not to go back with these pensions. It 
would be a dangerous precedent to establish, and 
would afford a great temptation to procure false 
testimony, which would not be used under other 


circumstances, I say this from the experience | 


which | have had as chairman of that committee 
for one Congress. There the rule was inexorable 
not to give back pensions, and I think from mo- 
tives of good policy. 

Mr. CONGER,. Mr. Chairman, I know some- 
thing about this case. I happen to know the ap- 
plicant, and I know it to be a meritorious case. 
Congress has neglected its duty towards him ses- 
sion after session and yearafter year. For fifteen 
years he has been endeavoring to pick up a preca- 
rious subsistence at home, disabled and broken 
down as he is by infirmity and disease brought 
upon him by his services. While this has been 
going on—while Congress has been neglecting its 
duty towards him, he has been struggling along, 
trying to pick up a subsistence, and now gentle- 


men seem disposed to allow him a pension only | 


from January, 1851. 


If there is any merit at all in this case, as I in- | 
sist there is, (and I speak from my knowledge of | 


the applicant,) I hold that he is entitled to a pen- 
sion reaching back through a long series of years. 


I am not particular about its running back to 1834, | 


thouch Ido hold that it is a safe rule for this com- 
mittee to adopt, to allow 4 ong from the time 
when the case was perfected and the case estab- 


lished. 








The papers in this case show that this was done 
in 1834. ‘I'his case should, therefore, have been 
acted on by Congress years ago. The claimant 
is not responsible for the neglect of Congress; and | 
because Congress has not acted on it, shall this 


individual be cut off from an amount of money |} 


which he would have received, had his case been 
acted on favorably at the time it was presented 
here? I hold that he should not. This is not 
a back pension, as I understand it. What I un- 
derstand by a back pension, is one which allows 
the indivjdual to draw the pension dating from the 
tume when he received the injury. No suchclaim 
is made here; nothing of the kind is asked. But 
the Committee on Invalid Pensions have asked 
that if we allow this individual anything—and I 
do think he is entitled to what the committee have 
reported—he shall receive what he would have re- 
ceived had his name been placed upon the roll at 
the time his papers were presented here. 

Mr. JONES. Mr Ciaturman, this case, of itself, 
is of very little importance, I presume, to any per- 
son except to the individual for whose benefit the 
bill is proposed to be passed. But there are im- 
portant interests involved in the principle which 
itcontains. That principle is one which, if es- 
tablished by this Government, will take from the 
‘Treasury thousands upon thousands of dollars. 
As the general law of the land is at present, there 
are two very lmportant requirements in order to en- 
able a person to obtain an invalid pension, The first 
is, that he has received a wound or an injury while 
in the military service of his country and in the line 
of his duty. That fact isshown here by the report 
of the committee. Another thing that is required 
of him is, that he shall show, by reputable sur- 
geons or physicians, the degree of disability re- 
sulting from the injury he has received while in 
the line of his duty and in the military service of 
the country. ‘That great fact, without which no 
pension can be granted under the general law of 
the land, is not shown by this report. The com- 
mittee do not show whether he is totally disabled, 
three fourths, two thirds, one half, one third, or one 
fourth disabled; but they propose to give him the 
pension of a three fourths disability. If that is not 
shown—if the degree of disability cannot be 
proved—the party can receive no pension at the 
Pension Office under the generallaw. Hence this 
case is brought here. Butsuppose this individual’s 
case is made out—-that he did receive this injury 
while in the line of his duty and the military ser- 
vice of his country, and the degree of disability is 
also shown: then his name would be placed on 
the pension roll, and he would receive the rate of 
pension allowed by law, from the time that that 
proot was perfected, and not from the time he re- 
ceived the injury. 

Then it is for the purpose of getting a greater 
amount of pension than the general law allows, or 
of getting a pension by means of proof which the 
reneral law does not deem sufficient, that the in- 
dividual comes here. 

If we give this individual a pension from the 
time he received the injury, we invite every in- 
valid pensioner to come and get a back pension 
from the time he received his injury, and not from 
the time he perfected the proof of disability and 
the degree of disability. If we adopt the princi- 
ple in this case, it will apply to all similar cases. 
How many of these cases there are, 1 am not able 
to say. I will mention one, which I presented to 
the Pension Office during the last session of Con- 
gress. That was for an officer who claimed to 
have been wounded at the battle of Talladega, in 
the year 1813. The case was made out by com- 
yetent proof, that he had received the injury in the 
vattle of Talladega; that it was a total disability; 
and the Commissioner of Pensions placed that per- 
son upon the pension roll at the rate of twenty dol- 
lars per month from the time the proof was per- 
fected. 

But, sir, there was another circumstance con- 


nected with his case. He had prepared the proof 


which the provisions of the law required, and gave 


it to me. On my way here, my trunk, containing | 
the application, the papers, and the proof, was 
stolen; and consequently he had to make them out | 
again. I afterwards recovered a part of those pa- 


pers, but not the whole of them. I was, however, 


ready to certify, from my recollection of them, that | 
the papers which were made out the secoyd time 
were the same as those stolen from me. The same | 
facts were proven in both sets of papers. In con- 
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sequence of the first being stolen, some two months 


| elapsed before the second set of papers could be got 


ready and sent on here; and he only obtained 
yension from the day that the proof was perfected 
* the second set of papers. 

The case to which I have referred and the one 
presented by this bill, are as nearly similar as 
two cases can be. This person received hig 
wound, I understand, while upon parade, in the 
military service of the country. The person to 
| whom | have referred—and who received a pen- 
sion for a total disability from the time the proof 
was perfected—received a wound in the ankle by 
a poisoned arrow at the battle of Talladega, jy 
| 1813. If we adopt the principle proposed in this 
| bill, we will have to go back and give a pension 

in that case from 1813 to 1850, a period of thirty- 
| seven years. Then the person to whom I haye 
| referred will be entitled, according to this prinei- 
| ple, if we establish it, to thirty-seven years back 
| 
| 





pension, which would amount to $8,900. Here 
| nearly $9,000 would have to be paid in one case, 
| The presumption in that, as in all other cases, js, 
| that this individual did know of the law for his 
| benefit, but that he did not deem himself to be in 
‘such circumstances as to require him to make 
application to his Government for this allowance, 
to which he was entitled, in consequence of the 
injury he had received, and his disability to obtain 
| his support by manual labor. 
| If we give the individual in this case a back 
| pension, we establish the principle of making 
| these allowances of back pensions. If the princi- 
| ple is right in one case, it is right in all cases; and 
instead of legislating in this way upon a special 
case, we should pass a general law, and say all 
these pensions should go back and date from the 
day of the injury which produced the disability. 

Mr. AVERETT. Will the gentleman allow 

me to correct him? The individual in this case 
asks for no such thing as he supposes. 
| Mr. JONES. I did not say that he asked for 

it; but I say that if the principle be right in this 
case, it is right in all other cases. I say, if the 
pension in this case should date back from the 
| time of the injury, it ought to so date in every 
other case. Now, I would ask the gentleman, is 
| there proof made outin this cage sufficient to en- 
| title the individual to a pension? 
Mr. AVERETT. There is. — 

| Mr. JONES. If so, if proof is made that he 
| 

| 


received this injury while in the military service 

of the country, and in the line of his duty, and of 
| the degree of the disability, and that he was there- 
| by prevented from earning a livelihood, he is un- 
| der no necessity to come to Congress and ask them 
to pass a law for his special benefit. If he proves 
these two facts, the Pension Office will grant him 
the pension which the general laws of the country 
have provided for his relief and benefit. I do not 
myself think, from the report of the committee, 
that this is a case which calls for the action of 
Congress at all. ‘The individual should apply to 
| the Pension Office; and if his application 1s not 
| there granted, then he should come and ask the 
| Congress of the United States to determine whether 
the case possessed that sort of merit which would 
entitle the applicant to a pension although he was 
unable to bring himself within the general laws 
and regulations prescribed for the granting of pen- 
sions. That, in my opinion, would be the correct 
course, 

But, as I before remarked, if this principle is to 
be established, that we are to give these back pen- 
sions, let us pass a general law and extend the 
same justice to other cases that we do to this case. 
| I know of other cases, of individuals who received 
wounds during the last war with Great Britain, 
who received wounds in Indian battles during that 
war, that have obtained pensicns, some two years 
ago, some three years ago, and some five years 
ago. Why should you reduce them to the level 
of the general law, only allowing them pensions 
from the time they perfected their proof, and allow 
this individual to receive a pension from the date 
of the injury? They would consider themselves 
unjustly dealt by, if any special case was n ale an 
exception to the general rule. If you establish 
such a precedent in this case, you will have to 
carry it out in every other case. It would be 
much better either to adhere to the general law in 
every‘respect, or to amend it in this particular. 

Mr. AVERETT here made a few remarks, 
‘| which were wholly inaudible to the Reporter, but 
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the import of which can be judged by the reply of | 
Mr. JoNES. { 

Mr. JONES. I would ask the gentleman one | 
question. The report of the committee does not 
state the amount of disability; they fix the pen- 
«jon at three fourths disability. I would ask this 
question: Have they the evidence of any respect- 
able physicians of the degree of disability in these 
papers, 80 far back as 1832; and if they prove as far 
hack as 1834 that he received these injuries in mili- 
tary service, and in the line of duty, why is it that 
the pension was not granted by the Pension Office? | 
Mr. CONGER. I know of my own knowledge 
that this case has been before the Committee on 
Pensions, and that it has been rejected by them on 
the ground that the proofs were insufficient. | pre- 
cume it is within the knowledge of every member 
here that this office has rejected claim after claim, 
that, in the judgment of gentlemen here, were 
meritorious, and I hold there is 

Mr. JONES. You have doubtless examined 
the papers of the petitioner ? 

Mr. CONGER. Certainly. 

Mr. JONES. Do respectable physicians cer- 
tify therein as to the amount of disability? 

Mr. CONGER. Certainly they do. 

Mr. JONES. Do they prove that this disability 
was incurred in military service and in the line of 
duty? 

Mr. CONGER. Certainly. 

Mr. JONES. Then on what ground did the 
Commissioner of Pensions reject the claim? 

Mr. CONGER. I cannot now say, as I have 
not now the letter before me. 

Mr. AVERETT. I think I ean, sir. The dif- 
ficulty, as well as I recollect, was, that the De- 
partment did not consider the disability clearly 
traceable to injury received in the line of hisduty. 
But, although the Commissioner of Pensions did 
not consider that it was so traceable, the commit- 
tee of 1842, and also the committee of last session, 
were unanimously of opinion that it was so, and 
reported accordingly. 

Mr. JONES. Then, the fact of the case is, 

that it was not proved to the satisfaction of the 
Commissioner of Pensions that this injury was 
received in the military service of the ‘country, 
and when the individual was in the line of his 
duty. And the quéstion now is, shall we take 
this ease out of the hands of the Commissioner of 
Pensions, and adjudicate it ourselves, and place 
this man on the pension-roll, when, according to 
the general law of the country, he would not be 
placed on it, " 
' Mr. AVERETT remarked, that if this objec- 
tion of the gentleman from Tennessee be valid, 
the Committee on Invalid Pensions ought to be 
stricken from the list of committees of this House. 
He (Mr. Averett] had supposed that it was a 
proper function of this committee to grant relief 
in such cases as this, when they are sustained by 
tesumony satisfactory to the committee, but vet 
not satisfactory to the Commissioner of Pensions, 
acting under the stringent rules necessary to his 
government, 

Mr. CONGER. I suppose that almost all the | 
cases, or a great majority of the cases, that go be- | 
fore the Committee on Invalid Pensions are cases | 
that come from the Pension Office, and it is the | 
first time I have heard on this floor that a case | 
had not merit because it had been to that office 
and been rejected. 


| 
i 
| 
| 





Mr. HOUSTON wished to know if it was in | 


order to offer an amendment to the amendment? 

FS CHAIRMAN replied that it would be in 
order. 

Mr. HOUSTON. 
from Virginia [Mr. Averett] to say that this bill 
was reported at the last session of Congress. 

Mr. AVERETT. 
liest bills reported. 


Mr. HOUSTON. I would, therefore, merely 


propose, as an amendment to the amendment—not | 


a very material one to be sure, but it seems to me 


to be only just—to insert instead of ‘* 1851” the 
vear ** 1850,”’ as it should have been acted on at | 
the last session of Congress, the bill having been | 


then reported. 

Mr. WENTWORTH. 
ment, 

The question was then taken on the amend- 
ment, and it was disagreed to. + 


Mr. WENTWORTH. 


bill by striking out “1834,” and inserting ** 1850.” | just taken on bill No. 69, and to lay said motion 


THE CONGRESSIONAL GLOBE. 


T understood the gentleman 


Yes; it was one of the ear- | 


T accept that amend- | 


I move to amend the 
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on the table; the question on which latter motion 
was taken and agreed to. 

The bill, No. 73, for the relief of John G. Wil- 
kinson, coming up in order, on the question of 
engrossment— 

Mr. THOMAS moved that the bill be laid on 
the table. 

And the question being then taken, it was car- 
ried in the affirmative, and the bill was laid on 
the table. 

sill No. 79, for the relief of Benjamin F. Wes- 
ley, coming up next in order, w aS, 

On the motion of Mr. MORRIS, laid on the 
table. 

The next bill in order was No. 83, for the re- 


The question was then taken on the amend- 
ment; and it was agreed to. 

The CHAIRMAN. If there be no objection, 
the bill will now be laid aside to be reported to the 
House. 

Mr. DUNHAM. I move an amendment to 
that. I move that the bill be laid aside, to be re- 
ported to the House with a recommendation that 
it do not pass. 

The CHAIRMAN. The Chair will state to 
the committee what will be the effect of the mo- 
tion of the gentleman from Indiana, [Mr. Duy- 
HaM.] The bill has already been amended; and 
if his motion prevail, it will have the effect to set 
aside that amendment, or involve an inconsistency 
in the action of the committee. The Chairman, lief of William Slocum, of New York. 
in reporting the action of the committee to the “he SPEAKER said, the question before the 
House, would have to make two reports; one that House was, first, on agreeing to the ame udmenut 
the bill had been amended, (which indicates favor-| of the Committee of the Whole, striking out 
able action,) and the other that the committee had | ‘* 1834,”’ and inserting ‘* 1850,’ as the period for 
recommended that the bill do not pass. the commencement of the pension. 

Mr. DUNHAM. I wish to amend my motion The question was then taken on the amendment, 
so that the bill be reported to the House with a! and it was agreed to. 
recommendation that it be laid on the table. The question then recurring upon ordering the 

The CHAIRMAN. Such a motion is not in | bill to be engrossed and read a third time 
order. The Chair will again state what is the Mr. DUNHAM moved to lay the bill on the 
effect of the motion of the gentleman from In- | table; which question was taken, and determined 
diana, {Mr. Dunnam. | It will be to bring the! in the negative. 
same bill before the House in two separate forms, The bill was then ordered to be engrossed and 
and unless the gentleman insists on his motion, it | read a third time, and being engrossed, was read 
will not be entertained. Does the gentleman in- | a third time and passed, 
sist: mie GRANT OF LAND. 

Mr. DU N Hi A M withdrew his motion. ; Mr. McCLERNAND, by unanimous consent, 

Mr. WEN TWORTH. I move that the bill introduced a bill, of which previous notice had 
be laid aside and reported to the House. heen given, granting to the States of Hlinois, To 

Phe ¢ HAIRMAN, Phe Chair wiil state to the diana, and Ohio, the right of way through the 
gentleman from [Illinois that his motion is enurely public lands, and for other purposes; which was 
read a first and second. time by its title, and re- 


unnecessary. 
Mr. WENTWORTH I then withdraw the ferred to the Committee on Roads and Canals 
CHARLOTTE LYNCH. 


motion, and move that the bill be reported to the 
House. : 

The CHAIRMAN. Ifthere be no objection, the | , Mr. MARSHTALL called up the motion made 
bill will be now reported to the House. by him some days since to lay on the table the 

Mr. JONES. I move that the committee do now |) Mouon made by Mr. ees of Seman re 
rise; on which motion the question was put and reconsider the vote by which the Committeg of the 
carried in the affirmative. W hole was discharged from ue e turtl e considera- 

The committee rose accordingly, and (the tron os the bill for the relief of Charlotte Lynch. 
Speaker having resumed the chair,) its chairman ne SPE AKER said the ques tion was on the 
reported that the committee had had several bills motion of the gentleman from Kentucky, to lay 
under consideration, and directed him to report 
back bills Nos. 69, 73, and 79, witha recommend- 
ation that they do not pass; No. 70, with a recom- 
mendation that it do pass; and No. 83, with an 
amendment. 


the motion to reconsider on the table. 

Mr. STRONG moved that the House adjourn; 
but waived the motion at the request of 

The SPEAKER, who, by unanimous consent, 
laid before the House the following communica- 
trons: 
COLONEL JOHN STONE. I. A communication from the Commissioner of 


The SPEAKER stated the first question before Public Buildings, in compliance w ith a resolution 
the House to be on ordering the bill for the relief | the House, transmitting copies of all the con 
of the legal representatives of Colonel John Stone tracts made by him from the Ist Decem! er, 1849, to 
to be enzrossed and read a third time—the com- | 1st December, 1850; which was referred to the 
mittee having recommended that the bill do not || Committee on Public Buildings and Grounds. 

: II. A communication from the Treasury De- 
partment, transmitting a report from the reneral 
superintendent of the light-house establishment, 
showing the mode of supply, inspection, ceneral 
condition, and extentof the establishment; which, 

On motionby Mr. JONES, was ordered to leon 
the table and be printed. 

The question was then taken on the motion of 
Mr. Strrone that the House adjourn, and it was 
acreed to. 

The House then adjourned. 

NOTICE OF A BILL. 

Mr. BROWN, of Mississippi, gave notice of his intention 
to introduce a bill granting the right of way and alternate 
sections of land to the New Orleans and Jackson (Missis 
sippi) Railroad. 


ASS, 

Mr. DUNHAM moved that the bill be laid on 
the table; which question was taken and decided 
in the affirmative—ayes 63, noes 55. 

Mr. WENTWORTH demanded the yeas and 
nays, but they were not ordered. 

So the bill was laid on the table. 


COLONEL REDDICK. 


The SPEAKER. The next bill in order is bill 
No. 69, for the relief of Colonel Willis Reddick, 
deceased. The committee recommend the passage 
of this bill. The question before the House 1s, 
‘*Shall the bill be engrossed and read a third 
time?’’ 

The question was taken, and the bill was ordered 
to be engrossed and read a third time; and being 
engrossed, was read a third time and passed. 

Mr. HUBBARD asked if it would be in order 
at this time to move that when the House adjourns, 
it adjourn till Monday next? 

The SPEAKER said it would be in order. 

Mr. HUBBARD. Then I will make that mo- 
tion. 

The question being on said motion— 

Mr. WENTWORTH demanded the yeas and 


| nays, but they were not ordered. 





PETITIONS, &e. 

The following petitions and memorials were presented 
under the rule. and referred to the appropriate committees : 

By Mr. GOODENOW: The petition of Robert Davia, 
and 128 other citizens of the State of Maine, for the con 
struction of a breakwater in the harbor of Moukegan Island, 
in said State. , 

By Mr. HENRY: The petition of James H. Foster, and 
70 others. for a post route from Weston, via Mount Tabor, 
to Danby Borough, Vermont 

By Mr. BROWN. of Mississippi: The memorial of A. B. 
Dawson, of Mississippi, praying indemnity for losses sus- 

¢ . ained by in the Creek nation, in the vear 1236. 
Mr. W. then called for tellers on the question, — an, CHANDLER: The memorial of Samuel C 


| which were also refused. 


The question was then put on the motion of 
| Mr. Hussarp, and agreed to. 
\| Mr. MILLSON moved to reconsider the vote 


Morton, Jacob B. Lancaster, and other merchants of Phila 
delphia, asking for the construction of a harbor at Reedy 
Island, in the Delaware. 

By Mr. TUCK: The memorial of the American Peace 
Societv in behali of enacting some substitute for the prac- 
tice of war. 
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By Mr. LEVIN: The petition of Phebe Ann Se 
for arrearages of pension. 
By Mr. HUNTER: The petition of Sarah Wardel, for a 
enesion. 
, By Mr. BENNETT: A petition for a mail route from 
Union, New York, to Friendsville, Pennsylvania. 


Sy a = 


| son called on Mr. Ewine for the papers in one of the cases 
in which there was alleged to be. fraud or malpractice on 
the part of the Secretary, and those papers were proiptly 
furnished by that offier, together with a letter from himself 
fully and triumphantly refuting any charge of dishonest con- 
| duct or even of error of law or of fact. Mr. Ricwarpson, 
| however, having pledged himself the other way, his eoneur- | 
| ring majority were obliged to report unfavorably, which 
they did; but the minority of the committee, Messrs. Vin- 
Ton, OurLaw, Rockwe.t, and ALsron, relying wholly 
upon the evidence and Mr. Ew tne’s letter, did not deem 
any report necessary on their part, further than the print- 
ing of the documents. This was ordered by the House, 
and Mr. Ricwarpson, as chairman of the committee, un- 
GRANT OP LAND. dertook to see to its execution. The document has come 


Mr. HAYMOND. by ; : _ || from the printer, (Mr. Ritchie) and Mr. Ewine’s letter, so 
i Mi i cae » a ay inanimous consent, intro | important toa full understandingof the case, is wholly omit- 
duced a bill, of which previous notice had been | ted. This outrage lies between Mr. Ricuarpson and Mr. 
given, granting land to the State of Virginia to aid | Rircuie; one or the other perpetrated it. If the former, it 
in the construction of certain railroads therein; a ae ere to be rs by a ee 

: ‘ . : 1, || the Hall he disgraces; if the latter, I do not know what 
which was read a first and second — rare title punishment can be awarded for such a gross and insulting 
and referred to the Committee on Public Lands. || 


contempt of a House of Congress whose servant he is. 
Mr. BROWN, of Mississippi, asked the unani- | DEMOCRACY. 
mous consent of the House to introduce a bill, of | 

which previous notice had been given, granting 
the right of way and a grant of land to the States 
of Louisiana and Mississippi, for the construction 


hockley, 











HOUSE OF REPRESENTATIVES. 
Monpar, December 23, 1850. 


The House met at twelve o’clock. The Journal 
of Friday was read and approved. 


| ter. 
Mr. RICHARDSON resumed. Mr. Speaker, 


I do not know at what point to begin, in refuting 
| 


The letter having been read, caused some laugh- || 


ESSIONAL GLOBE. | 








of a railroad from Madisonville, Louisiana, to 
Jackson, Mississippi. 

Mr. PRESTON KING called for the regular 
order of business. 

The SPEAKER said that the regular order of 
business having been called for, the business first 
in order would be the bill reported from the Com- 
mittee of Elections by the gentleman from Penn- 
sylvania, [Mr. Srrona,] to prescribe the mode of 
obtaining evidence in cases of contested elections, | 
the consideration of which bill had been postponed 
till to-day; and thatafterthatsubject shall have been | 
disposed of, the call of the States for resolutions 
would be in order, when the bill of the gentleman 
from Mississippi [Mr. Brown] could be intro- 
duced. 

Mr. BROWN inquired whether it would be 
in order to submit a motion to suspend the rules 
to introduce the bill of which he had given notice? 

The SPEAKER said it would be in order. 

Mr. BROWN then made the motion. 

The question was then taken by tellers, (Messrs. 
Brown, of Mississippi, and Tuck, acting,) and 
decided in the negative—ay es 60, noes not counted. 

Mr. STRONG expressed the hope that the 
House would indulge him for a short time in the 
consideration of the bill prescribing the mode of 
obtaining evidence in cases of contested elections, 
which had been postponed till to-day. 

Mr. MORTON asked the gentleman from Penn- 
sylvania to yield to him the floor for a moment, 
to enable him to submit a motion to withdraw 
certain papers from the files. 

Mr. STRONG expressed his willingness to do 
s0,0n the condition that he should not lose his 
right to the floor. 

Mr. MORTON then took the floor, and asked 
leave to submit his motion; but objection was 


the falsehoods that are contained in that letter. 

| There is not, so far as | am concerned, one word 
of truth in any portion of it. It is utterly and ab- 
solutely false that I pledged myself, when I was 
appointed on that committee to prove all those 
charges. I said then, and I now repeat, that | 
believed those charges were true; and my belief 
was based upon information which I relied upon 
as correct, that they were true. The facts bear- 
ing upon those charges, elicited by the committee, 
and summed up in their report, are before the 
country. The people will determine for them- 
| selves, whether the charges were substantiated or 
not. Iam perfectly willing to rest the case with 

that tribunal. I shall be perfectly satisfied with 

their verdict as to how far Mr. Ewing’s conduct, 

as Secretary of the Interior, was proper, in re- 

opening and paying those claims, and the interest 

thereon. There is another error into which the 

writer of this article has fallen. He says the print- | 

ing of the documents was ordered, and that I, as 

| chairman of the committee, undertook to see to the 
execution of the order. Thisisuntrue. After the 

report and documents had passed from the commit- 

tee to the House of Representatives, I had no more 

to do with them than any other member of the 

House. Itwas not my duty to supervise the print- 

ing of the report; nor did I undertake its vapor: 

ay, 


vision. In examining the Journal of Fri 
September 6, I find that the House itself ordered 
nothing but the reports to be printed. On motion 
of my friend from Missouri, [Mr. Bow ty,] it was 
ordered that the views of the minority, also, be 
printed. 

The following is the order, as it appears upon 
the Journal: 

“The House proceeded to the consideration of the report 


made the House of the 22d April last, together with the resolu- | 
tions reported by a majority of the said committee—the 
PERSONAL EXPLANATION. pending question being on the motion to print the said re- | 
Mr. RICHARDSON (Mr. Srrone having | PS together with the views of the minority of said com- 


yielded the floor for that purpose) asked the unan- 
mous consent of the House to make a personal 
explanation, 

There being no objection, 

Mr. RICHARDSON proceeded: I find pub- 
lished in the New York Tribune, a letter written 
from this capital, in which I am charged with sup- 
pressing certain papers, as a member of the inves- 
tigating committee which was raised during the 
last session of Congress to investigate into the 


respectively. 

** After debate, 

**On motion, by unanimous consent, 

‘* Ordered, That the report just under consideration, to- 
gether with the views of the minority, be printed.”’ 

The order for the printing having been made by | 
the House, the duty devolved upon the Clerk to 
see that the printing was done in accordance with | 
that order. 1 had nothing to do with it. All the 
papers which came into my hands, as chairman 


of the select committee appointed under the resolutions of | provided by law, by which testimony can be taken 


mittee, submitted by Messrs. Vinron and RicHaRDSON || 
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_ be, there is a peculiar fitness in the author writins 


such a letter to such a paper as the Tribune. The 
Editor of that paper, Mr. Speaker, was, in oyr 
resence, upon this floor, proved to have lied 
he correspondent stands before this nation ¢ 
victed of falsehoods—not one, but many. 
TESTIMONY IN CONTESTED ELECTIONS. 
Mr. STRONG, Mr. Speaker, 1 am very sey- 
sible that I am trespassing upon the indulgence of 
the House in asking them to take up and cop. 
sider at the present time this bill. I know, sir 
that there are numerous members of the House 


on- 


| who desire this morning to offer resolutions, anq 


if | supposed the consideration of this bill would 


| detain the House a long time, I should prefer to 


postpone its consideration toa future day. | think 
it will require but a very brief explanation to com- 
mend itself to the favorable attention of the entire 
House. This bill has reference to a subject which 
I have considered with a good deal of attention, 
and it proposes what | regard as eminently neces. 


| sary for the convenience of the House in future 


sessions of Congress. 

I have had during this Congress considerable 
experience of the difheulty under which the House, 
and the Comiaittee of Elections, labaxe in determin- 
ing upon those cases of contested eléctions which 


| are brought before it. I had determined during the 





last session of Congress that I would endeavor to 
frame such a bill as would remedy the most of the 
evils, and enable the House to dispose of those 
cases without such great consumption of its time, 
and without suffering the evils under which it has 
laboredin past years. I have framed such a bill; 
and if the House will do me the favor to give me 


| its attention for a short time, I have no fears that 


they will refuse to do their duty, and to enact into 
a law the bill which I have presented. 
This bill, with the exception of two or three of 


the first sections, is a duplicate, substantially, of 
| the law which formerly existed. 


A Voice. Has this bill been printed? 
Mr. STRONG. Ithas. Inthe Fifth Congress, 
on the 23d of January, 1798, an act was passed pre- 


| scribing the mode of taking evidence in cases of 


contested elections of members of the House of 
Representatives of the United States, and com- 
ites the attendance of witnesses. That bill ex- 
pired by its own limitation, and was never reén- 
acted. This bill which I have now presented fo 
the consideration of the House, is in all essential 
particulars the same, with the addition of a single 
matter, to which I will call the attention of the 
House hereafter. 

I propose, in this bill,to guard against a variety 
of evils which are apparent to the House. Our 
best observation has showed us, that if there be a 
case of contested election, it cannot be decided 
until some months have elapsed after the com- 


| mencement of the session. There is no mode now 


anterior to the commencement of proceeding by 
the presentation of the memorial of the contest- 
ant. Until that time, therefore, the. parties are 
obliged to wait the action of Congress from the 


| day of election until the memorial shall be pre- 
_ sented. A commission is‘sent from the House to 
| examine witnesses and procure the necessary ev!- 


dence. The result is, that the testimony which 
might have been procured at the time, or imme- 
diately after the election, cannot be procured, 
when the commission is sent from the House, 
until months afterwards. The testimony is wholly 
that of witnesses, and it is found to be the case 


conduct of the Secretary of the Interior, (Mr. 
Ewrne,) touching the payment of certain Indian 
and other claims, which had been rejected by pre- 
ceding Administrations. I desire that the letter to 
which T allude shall be read. 










of the committee, were handed over to the Clerk; 
and if there was, therefore, any suppression of | 
any portion of the documents culael to be print- 
ed, it was not by me. If there was any fault in 
regard to the mode of executing the order of the 


often, that when important testimony is to be pro- 
cured, the witnesses are absent or not to be 
found. It is undeniably true, that there have 
been many cases where contestants who were 























House, it did not attach to me. So far as I am 
charged, either directly or by implication, the ar- 
ticle is an unmitigated falsehood. I have shown 
clearly, Mr. Speaker, that the House ordered only | 
the reports to be printed; and you and the House | 
know that it was not my duty to superintend the 
printing. IT again repeat that all the papers, of | 
every kind and description, the testimony, the de- 
fence and explanations of Mr. Ewine, were re- | 
ported by me to the House on the 4th September 
last. I have had nothing to do with them since. 
; i | In conclusion, I have only to say, that the author 
to do so more effectually, he was himself appointed ehair- ‘of this letter, containing so many falsehoods, is 
man ofthe committee to investigate them—the accuser, in i| k 4 :* - ik > i if I 2 
fact, was made the judge. Having a majority of the com- || U" nown to me; mut it strikes me, that 1 am 
mittee of such a complexion as suited him, Mr. Ricnarp- || not mistaken in my conjectures as to who he may 


The letter was read by the C.err, as follows: 
Correspondence of The Tribune. 
Political iniquity—Garbling Official Papers. 
Wasnutnreton, Wepnespay, December 18. 
specimen of partisan rascality has just come to light 
which demands, if not a Congressional investigation, at 
least an exposure to the eyes of the People. 

You may know that at the last session of Congress cer- 
tain charges were preferred by Mr. Ricuarpson, of Ilnois, 
against Hon. Tuomas Ewing, then Secretary of the Inte- 
rior. ‘These charges were of a very grave character, and 
Mr. Rienaroson pledged himself on the floor of the House 
that he would prove their truth; and that he might be able 


A 
. 





justly entitled to their seats, have failed of ma- 
king good their claims, because of the absence 
of witnesses competent to give the testimony re- 
quisite to establish such claims. These witnesses 
might have been obtained, had there been any le- 
gal mode of taking the testimony soon after the 
election. But there are other evils which it is the 
purpose of this bill to guard against. For instance, 
a man having a just and proper right to his seat, 
comes here in A attitude aa contestant. He 
presents his memorial—a commission is sent out 
from this House for taking the testimony of wit- 
nesses, and for procuring the necessary evidence. 
Before that testimony can be returned, and a re- 
port be submitted to the House, months must 
elapse, and months do, ordinarily, elapse in such 
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cases. Thusa person entitled to a seat is detained 
fom the enjoyment of his right, by the present 
eystem of procuring the testimony of witnesses in 
epntested elections. But further than that: If the 
eoptestant is not entitled to a seat, the case cannot | 
be decided as the law now stands, until months 
nave elapsed after the session of Congress has com- 
menced, and thus we are obliged to pay two individ- | 
yals the usual per diem allowance. it is to guard 
avainst this evil, and to remove this abuse, that 
this bill has been prepared. I am perfectly confi- | 
jent, if the House will examine the subject, they 
will see that this bill does remove those evils, and 
that it provides a Way in which every case of 
aed election may be decided hereafter, before 
the first of January after the commencement of a 
session of Congress. 

I heard it suggested the other day, when this 
pill was read, that it took away the power of the 
House to judge of its own elections. There is no 
such provision in it. ‘There is one section of the hill 
which provides that every contestant shall give 
the notice, and may take testimony in the mode 
preseribe d. There is no provision restraining the 
power of the House to proceed in another man- 
ner. But if there were, | would ask the House, 
how the bill will interfere with the exercise of the 
ower vested in the House by the Constitution to 
judge of the qualification and election of its mem- 
It isin aid of the House. Its requirements 
are all preparatory to adjudication. 

Fhe ‘irst section of the bill provides, that when 
any individual intends to contest the election of 
another, he shall, within thirty days after such 
election, give notice to the returned member of his 
intention to contest it. That notice must be in writ- 
ing, and specify the objections which he makes to 
the return, and must set out all the allegations by 
which he intends to substantiate his own right to 
the seat. ‘This notice must be served upon the 
returned member. Within thirty days from the 
servicegof the notice, the returned member is re- 
quired by the second section of this bill, to serve 
an answer upon the contestant, and in that answer 
he must either affirm or deny what is alleged by the 
contestant; and shall, in addition, set forth what 
he intends to rely upon to maintain his right to a 
seat. 

You will see, Mr. Speaker, that this course of 
procedure brings the parties to an issue—deter- | 
mining the grounds upon which each party re- | 
spectively rests his claim to the seat. 

That, sir, is precisely the course this House 
has always pursued ,in such cases, when they 
have come before it for adjudication. When the 
Committee of Elections is constituted, they uni- 
formly require the contestant to specify the rea- 
sons which he relies upon in contesting the seat, 


and the sitting member is also required to answer, 


pers 


either by joining issue, or alleging new facts, or | 


both. Thus is ascertained the question to be ad- | 


judicated. 

This bill makes precisely the same provision for 
the mode of procedure to procure evidence as the 
act of 1798. Itenables the parties to call upon any 


judge or officer usually employed to take deposi- | 


ions, to take such testimony as either of the par- 
tles at issue may require. The bill then provides 
the mode of compelling the attendance of witnesses 


and giving notice of the time and place in which | 
such testimony shall be taken by one party or the | 
' 


other. It provides the manner in which the testi- 
mony shall be taken, and when such testimony 
shall be transmitted by the parties to this House. 
It provides that the testimony shall be taken with- 


at the time o 
of Congress, that it may be presented to the Com- 
mittee of Elections as soon as that committee is 
constituted. If this bill is passed, the result will 
be, that instead of several months’ delay, as has 
been the case heretofore, the testimony will be in 
the hands of the printer the very first day of the 
session, and the decision of the House will be made 
before the first of January in every session. 

_ But, sir, this bill does not interfere with the 
rights of the House to judge in the election of 
its members, as has been asserted. On the con- 
trary, it expressly reserves to the House the 
right to take additional testimony in every case in 
which they may think it necessary or oroper. 


Now, sir, one word with regard to the form in || I entirely concur with the gentleman who intro- | 
which this bill is presented. I have taken the || duced this bill, (Mr. Srrone,] that some limita- | 


in sixty days from the time when the issue is | 
Jomed. [t requires thatthe testimony shall be here | 
the commencement of the session | 
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pains to look over the actions of the Legislatures 
of most of the several States, in relation to the 
rules established for determining the qualifications 
of election of members to those bodies, and I find 
in at least three fourths of them, provisions have 
been made, precisely similar to those [ have pre- 
sented in this bill, for taking testimony and adju- 
dicating the rights of those concerned in cases of 
contested elections. I find that similar provisions 
have been made in Virginia, Ohio, New Jersey, 
Texas, Georgia, Maine, and many other States 
whose legislative action | have taken the time to 
examine. : 

It is the mode which legislative experience 
throughout the country has provided and approved 
for preparing a case for adjudication by each 
House, as a judge of its own elections, 

Mr. Speaker, I feel | would be trespassing upon 
the indulgence of the House, were I to go further 
in this matter. I have designed simply to state 
the general purport of the bill. ‘The bill has been 
printed some days. ll ask this House only to do 
what has been done by the Legislatures of three 
fourths of the States of this Union, to provide 
a tried and approved mode, by which the evils 
under which we have been laboring so long, shall 
be removed. Itrustthe House will indulee me in 
this case, as I do not often trespass upon their in- 
dulgence. 

1 trust jhe House will pardon me for the time | 
have occupied in calling attention to the provisions 
of this bill, and that its action to-day may be such 
as shall make it a law during the present session. 
It received the unanimous consent of all the mem- 
bers present in the meeting of the committee, by 
whom the bill was prepared, and I have no doubt 
that it meets the approbation of every absent 
member o fthat committee. I ask, therefore, that 
the bill may be put upon its passage. 

Mr. SCHENCK. I move that the bill be re- 
ferred to the Committee of the Whole on the state 
of the Union. It isa bill, as it seems to me, of 
too much importance, and requiring too careful 
investigation, to be disposed of in such a summary 
manner. For one, Iam very little acquainted 
with its provisions. I have heard little or nothing 
in relation to it, except from the remarks of the 
gentleman from Pennsylvania, [Mr.Srrone,]| who 
is chairman of the Committee of Elections. | 
find among the provisions of this bill, that, in 
cases of contested elections, testimony shall be 
taken within sixty days of the commencement of 
the session of Congress. Now, in many of the 
States the election does not take place within 
sixty days of the commencement of the session. 

Mr. STRONG. I will inform the honorable 
gentleman, if he will allow me to explain, the bill 
provides that the testimony shall be taken within 
sixty days from the time the returned member 
has served his answer upon the other party, not 
sixty days from the commencement of a session 
of Congress, so that it gives sixty days in which 
to procure testimony in any case of a contested | 
election. 

I desire the indulgence of the House in one other 
remark; it is this: If the House is not inclined to 

yut this bill upon its passage at once, I hope the 
1onorable gentleman wil! at least permit it to be 
made the special order for some particular day. 
If it is sent to the Committee of the Whole, with- | 
out being made the special order, it will be the 
end of the matter. I desire, therefore, if it is sent 
to the Committee of the Whole at all, that it may 
be sent in such a way that will secure a speedy 
action of the House upon it. If the gentleman de- 
sires more time for its consideration, I will not 
object to it. 

Mr. SCHENCK. I only desire to say that 
this is a bill of some importance—that it is one | 
which requires some consideration; and it seems to 
me that it is one which requires too much consid- 

/| eration to be disposed of so summarily. 


Why, sir, I find that there is a possibility that | 


such a law might not operate well, for very good 
| reasons. A former Congress passed an act simi- 
| lar to this, which, it seems, was afterwards re- 
|| pealed. 

|| Mr. STRONG. The act of 1798 has never 
| been repealed. 

Mr. SCHENCK. If it was not repealed, at 
\| least it was never revived, but expired by the act 
|| of limitation, which amounts to the same thing. 
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tion is necessary and proper, but it does seem to 
me that it is a kind of legislation which ought not 
to be hurried through in this manner. If the gen- 
tleman who mtroduced this bill desires that ut 
should be made a special order, | have no objec- 
tion, and I will therefore move that it be referred 
to the Committee of the Whole on the state of the 
Union; and I will give way to the gentleman from 
Pennsylvania in order to allow him an opportu- 
nity to name some day on which it should be made 
the special order. 7 

Mr, STRONG. I propose, then, that the bill 
be made the special ya of the day for the third 
Tuesday of January next, and to be continued as 
a special order from day to day until disposed of. 

Mr. SCHENCK thought it better to name 
some day in February. 

Mr. JONES. We can just as well dispose of 
the bill now, as at any othertime. Its provisions 
are very plain and simple; and it seems to me that 
we can as well dispose oft it at once, as to refer it 
to any committee. 

Mr. SCHENCK. There is one provision in 
that bill, which strikes me as very objectionable, 
and it is this: The officers who are employed in 
taking depositions of witnesses in cases of con- 
tested elections, are allowed their own mode of 

yrocedure, there being no form prescribed in the 
ll to regulate the manner in which such testi- 
mony shall be taken. Now weal] know, that in 
exciting political contests, if officers are allowed 
their own discretion as to the manner of taking 
testimony, the privilege is lable to much abuse. 
In such times of political excitement, it may be 
difficult to find an officer who is not prejudiced 
towards one side or the other: and if the contest- 
ant, in such case, choose to do it, he may employ 
some mere tool of his own in taking testimony. 
However, I do not intend to go into a discussion 
of this bill at the present time, and therefore again 


move that it be referred to the Committee of the 
W hole on the state of the Union. 
Mr. McGAUGHEY. Mr. Speaker, this bill 


is not one which has been originated merely by a 
private individual, but it had its origin with the 
Committee of Elections, who at least ought to be 
familiarwith the subject, and who certainly know 
something about the remedy which should be ap- 
plied to correct the evil that now exists in relation 
to this subject. Itis the deliberate opinion of that 
cominittee this bill should be passed, and I be! 
the universal practice of this pane has been that 

whenever a subject has been examined and ap- 

proved by a standing committee that has proper 

cognizance of the subject, to act upon it at once. 

Why now refer this bill to the Committee of 
the Whole on the state of the Union? If the bill 
be read section by section, why can it not be as 
well amended and considered in this House as in 
committee? Can there be any reason for the ex- 
amination of the details of this bill in the Commit- 
tee of the Whole in preference to the House, in 
regard to the effect of such examination upon its 
final passage? The bill is now open to amend- 
Each section can be read by itself, and if 
any of these sections are found to be defective upon 
the réadin®, any gentleman upon this floor may 
offeran amendment to it. But, sir, it is manifest 
that if this bill is referred to the Committee of the 
Whole, and is not made the special order for a 
articular day, it has gone the way of all flesh—it 
oe rone to that bourn from whence no traveler 
returns—it 1s dead, and thus the evil under which 
the country is laboring will not be corrected. 

This thing of contesting the right to a seat upon 
this floor has become the greatest of all humbugs 
in this age of humbugs. [{Laughter.] A man 
comes here, and claims that he is entitled to the 
seat of the person holding 1t under the proper au- 
thority of the State. The consequence is that 
during a lone nine months’ session, the member 
retains his seat, but at the close of the session, the 
House decide that he is not entitled to it, and he 
is turned out, after having exercised the functions 
of an office nine months to which he had not ben 
entitled, and both the contestant and the sitting 
member are paid the full wages of members of Con- 
eress. 

Why, sir, how was it in the case of the con- 
tested seat from Iowa the last session? At the 


eve 


ment, 


end of nine months, a person who had never been 
elected by the people at all, was turned out from 
his seat, when he had been exercising the func- 
tions of amember the entire session, and the other 
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was sent back with him at the end of this time, 
both of them, however, having received their per 
diem and mileage. This matter of contesting a 
seat has proved to be a great abuse, and the object 
of the present bill is to correct this great evil. 

And now, I submit to this House, as this bill 
has come from the standing committee who have 
given it proper consideration, if we cannot just as 
wel! oroded to read it by sections, and pass it in 
some form, and let that be the end of it, as to send 
it to the Committee of the Whole. or rather to 
that committee which has been the bone-yard of 
all good laws which have been proposed during 
the last twenty-five years. 

The question was then taken on the motion to 
refer to the Committee of the Whole on the state 
of the Union, and decided in the negative. 

The SPEAKER said the bill would be read by 
sections, with the view to amendment; and 

The first section of the bill was read, as follows: 


Be it enucted, §c., That from and after the passage of 
this act, Whenever any person shall intend to contest an 
election of any member of the House of Representatives of 
the United States, he shall, within thirty days after the re 
sult of such election shall have been determined by the 
vilicer, or board of canvassers, authorized by law to deter- 
mine the same, give notice, in writing, to the member 
whose seat he designs to contest, of his intention to contest 
the same, and,in such notice, shall specify, particularly, 
the grounds upon which he reliesin the contest: Provided, 
Thabin all elections for the Thirty-second Congress hereto- 
fore held, any person intending to contest the same may 
give notice thereof within thirty days after the passage of 
this act. 

Mr. JONES. Mr. Speaker, I move to strike 
out of the sixth line the words ‘* within thirty 
days.”’ When this bill was reported the other 
day by the chairman of the Committee of Elec- 
tions, | had conceived a different view of the pro- 
visions of the bill in question, to that which I now 
must entertain on more thoroughly understanding 
their application. I then understood, from the 
reading of the Clerk, that they provided that un- 
less a contestant were to give notice within thirty 
days of his intention to contest any particular 
election, after the member whose seat was con- 
tested had been received by the official authorities 
as duly elected, that it would be impossible to 
contest the election hereafter. I have since more 
carefully and fully examined the bill, and I find I 
was mistaken in my views. I think, sir, from 
that examination, that its provisions are correct, 
and that they will greatly facilitate the future ad- 
judication and disposition of contested elections 
Laden this House. But, sir, it does seem to me 
that this limitation required of persons desirous of 
contesting the seat of a member, that he shall give 
notice of his intention to contest within thirty days 
after the issue of the certificate, will, in a reaat 
measure, in many cases tend to defeat all the pro- 
visions and benefits proposed to be derived from 
the passage of this law. 

Now, sir, there are some States where the elec- 
tions for the Thirty-second Congress, for instance, 
are held on the first Monday of August in the 
year preceding the one in which the term of the 
member commences, that is to say, paior to the 
session of the Congress to which he is elected. 
Take, for instance, the State of Illinois: there they 
elected the members for the Thirty-second Con- 
gress upon the first Monday of last August, 
giving a period of sixteen months 

A Memper. The election was last November. 





Mr. JONES, (in continuation.) Well, in Mis- | 


souri they did elect them in August last, giving a 
period of sixteen months previous to the time when 
the members take their seats in the Thirty-second 
Congress. 

Now, sir, unless this notice specified in the bill 


be given by contestants within thirty days, they | 


cannot receive any benefit from this law at all. | of Missouri within wey days; in the State of 


And yet, as I have said, there is in some cases a 
period of sixteen months intervening between the 


election of members, and their taking their seats in | 
the Thirty-second Congress. I say that in the gen- | 
eral application and operation of this law, that unless 

a contestant shall give thirty days notice of his | 


intention to contest the return of a member de- 
clared to be duly elected, why, then he cannot 
avail himself of the advantages intended to be 
derived from the law, but must wait until Con- 
ge shall meet, and must come here to this 


Touse, and produce his memorial contesting the | 
right of the returned mem)er to his seat, and a || 
commision must be appointed to take hie deposi- | 


tions. 


| 


j 
| 
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Again, sir: if this limitation of thirty days be 
stricken out of the first section, no possible injury 
can in any case result to the member or members | 
who may happen to receive a notice or notices of 
the intention of persons who may so wish to con- 
test their elections. Then, sir, supposing that this 
notice of intention to contest should not be given | 
for sixty days, even after the member should have 
taken his seat, even then, the second section of the | 
bill provides that a member receiving such notice | 
of intention to contest his return, shal] within thirty 
days answer, admitting the fact or denying it. 
This provision is, 1 think, sir, as it should be, and | 
is useful and just. A member should thus be re- 
quired to acknowledge the service of this notice, | 
and also admit or deny the grounds upon which | 
the contestants are about to contest his seat. 

Then, sir, when this is done, the issue is made | 
up between them, and they proceed under the pro- 
visions of this bill to take the testimony, and bring 
it here; and under the operations and provisions 
of this law, it will be received as legal testimony, 
and will go to the Committee of Elections, and 
that committee will determine the case, without | 
having to appoint a commission to decide the issue, 
and then to send the parties back to take the tes- | 
tiumony. 

So far, sir, as I have examined this bill, with | 
the exception of the section limiting*the time 
within which the contestant shall give this notice, 
[ think that it will work exceedingly well, and in 
practice be found very beneficial. And, sir, should | 
this section limiting the notice to thirty days be | 
stricken out, no person, either contestant or con- 
testee, can possibly be injured. Even should the 
contestant himself not think proper to give notice 
of his intention to contest the seat of the member, | 
who may have received the certificate of election, 
his case will only be delayed so much longer. But 
in the case of this limitation remaining, In many 
instances the result may be very different. The | 
persons desiring to contest may be prevented, or 
may fail to give his notice within thirty days, 
from various causes; such as distance from the 
district, sickness, or again the facts on which he | 
determines to ground his contest may not come | 
into his possession until after thirty days. He| 
may not, indeed, from other causes, have decided to | 
contest the right of the man who has received the | 
certificate of election to his seat in Congress. In 
all these cases, or from any other cause, he may | 


have failed to give this notice of his intention to | 
contest within the time prescribed by this law; and | 
if | understand the manner in which it will prac- | 
tically operate, it appears to me, that the law | 
would thus be in the main rendered a dead letter. 
I think that the chairman of the committee who | 
reported this bill, and the gentlemen who com- | 
yosed that committee and were favorable to the | 
ill, will, on reflection, perceive that the striking | 
out of the words I propose to strike out, ‘* within | 
thirty days,’’ will greatly improve the bill as re- | 
ported, and add to the advantages it proposes to | 
confer. For these reasons, although I favor the | 
bill as a whole, I hope the House will agree to | 
the amendment [ propose. 

Mr. STRONG. I amnot very tenacious in re- | 
gard to this provision of the bill, but I think it | 
may admit of very great doubt whether it should 
be stricken out. Let me say, in the first place, | 
that in looking over the laws for the sommnslans 
of elections in the different States of the Union, I | 
find that such a limitation as this is almost uni- 
versal, except that in many cases the time allowed 
is muchshorter. In the State of Ohio notice must 
be given within twenty days after the election; in 
the State of New Jersey within twenty days; in 
the State of Texas within ten days; in the State 
Georgia within twenty days; and so on. I be-| 
lieve forty days is the longest time allowed in any | 
State in the Union. 

Mr. HALL (interposing) wished to ask the || 
gentleman from Pennsylvania a question. He || 
wished to know how this provision of the bill } 


'would operate in cases where a longer time was | 


i 
necessary for the serving of the notice, as for in- 
stance in Californiaand Oregon, where three times 


'as long as the time specified in the bill would be | 


necessary ? 

Mr. STRONG. Ido not deny the force of || 
these suggestions, but it is well for the House to || 
hear both sides of the question. If you permit |, 
the contestant to select his own time within which || 
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he shall give this notice, he may postpone it ti) 
Congress shall have met—for sixteen months. if 
thirty days is too short a time, why enlarve te 
but I think that there ought to be a limit,» Wa 
fixed upon the period of thirty days in order a 
give to the member declared to be returned the aq. 
vantage of knowing, within a reasonable time, that 
his seat is to be contested, so that he may secure 
testimony which otherwise might be Withdrawn 
and that it might not be in the power of a contest. 
ant of postponing the period of giving notice until 
Congress should meet, and then delay the matter 
for months, as has been done heretofore, both par- 
ties receiving their pay while the contest is in prog- 
ress before the House. : 

It was in this point of view that the committee 
looked at the matter, and thouglit, as I stil| think, 
that there ought to be a limitation. If the period 
of, thirty days is too short, why enlarge it; but | 
still think there should be a limit, or else the jl! 
will not secure to us all the benefits which we ho, 
to derive from it. 

Mr. VAN DYKE moved to amend the amend- 
ment of the gentleman from Tennessee [Mr. 
Jones] by inserting the words ‘ninety days,” 
after striking out ‘* thirty days.” Rid Sg 

The SPEAKER. The amendment of the gen- 
tleman from New Jersey is not now in order, un- 
less the gentleman from Tennessee [Mr. Jongs} 
accepts it as a modification of his amendment. [| 
will, however, be in order after the House has 
acted on the pending motion—the amendment of 
the gentleman from Tennessee. 

Mr. HALL. Is it in order to amend the prop- 
osition before the vote is taken ? 

The SPEAKER. This is only a motion to 
strike out. 

Mr. HALL. Is it not in order to perfect the 
clause before the question is taken on the motion 
to strike out? ‘ 

The SPEAKER. It cannot be perfected by in- 
serting other words in lieu of those proposed to 
be stricken out. 

Mr. STRONG. I would inquire of the Chair 
whether it will not be in order after the words are 
stricken out, to insert any other number of days? 

The SPEAKER. It will be in order to insert 
any other number of days. 

The question was then taken on Mr. Jones’s 
amendment to strike out, and decided in the neza- 
tive. So the amendment was not agreed to. 

Mr. HALL wished to .offer the following 
amendment: 


e 


“ Provided, That if from any cause not within the con- 
trol of the contestant, said notice cannot be given, then 
said notice shall be given within thirty days after said dis- 
ability shall cease.”’ 

He thought that there were many cases*in 
which it would be impossible for the contestant to 
give the notice required within thirty days. There 
might be various causes of disability, such as ab- 
sence or sickness, which might prevent him from 
giving the notice within the thirty days provided 
for in this bill, and the object of his [Mr. Hauv’s] 
amendment was to meet such a case. 

Mr. HUNTER. I hope, Mr. Speaker, the 
amendment of the gentleman from Missouri will 
not prevail. By the provisions of the act regu- 
lating elections in the State, we find that one hun- 


| dred and twenty days must elapse from the time 


the canvass is opened, before the issue is entirely 
closed for taking the testimony. In Indiana, for 


| instance, the election is held in August, but ten 
days must elapse after the closing of the polls be- 


fore the returns are transmitted to the Secretary 
of State, which makes it one hundred and thirty 
days after the opening of the polls before the issue 
is closed for taking the testimony; which period 
brings us up to January, after the meeting of this 


| House, before the contestants have closed their 


testimony. To add anything to that time, would 
tend to take away the very provision which 1s to 
subserve the objects calculated upon by this bill. 

One of the objects of this bill is to remedy evils 
that have arisen out of delayed and protracted 
contests, and that contests of this kind may be 
ended as speedily as possible, so as to obviate the 
difficulties we labored under last session. Butif you 
give the contestant or contested the right of power 
to extend the period, contests will run on as they 
have run before, and the evil of which we have com- 
plained—of which the whole country complains— 
will not be remedied, and the labors of this com- 
mittee will have been in vain. 
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rey | think the time is already sufficiently RET 
I cannot conceive of any possible reason why the 
till party de esiring to contest, may not, within the pe- 
If Tod pres sribed, give the notice required. There 


a ak be any possible case in which this notice 


Wi can 1 be furnished. For even in the case of 
* to sickness or absence, he can give notice by attor- 
ad. ney, as is usual in sich cases. Indeed, I do not 
hat know of any disability that would prevent the 
are serving of the required notice within thirty days, 
wn in any district within the bounds of the Union. 
est | hope, therefore, Mr. Speaker, that the amend- 
ntl me ‘ of the gentleman from Missouri will not pre- 
tler vail ; } 
ar Mr. KAUFMAN inguired of the Chair whether 
‘og- a motion to strike out and insert, would not have 
precedence over the motion of the gentleman from 

tee Missouri? [Mr. Hatt.] 
OK, The SPEAKER. Where does the gentleman 
1od from Missouri [Mr. Haut] propose his amend- 
it | ment to come in? 
bill Mr. HALL. It is to come in after the word 
Dpe ‘«‘ game,” in the 10th line of the Ist section. 

The SPEAKER decided that the motion to 
= atrike out and insert would not be in order till the 

r 


smendment of the gentleman from Missouri was 
disposed of. 

Mr. KAUFMAN. Lhope, then, that the gentle- 
«il man from Missouri [Mr. Hatt] willaccept of this 


_ motion to strike out ** thirty days ”’ in the fourth 
ES) line of first section, and insert ** sixty days,’’ in 
Tt iieu of the amendment which he has offered. If 
has he will not do so, and his amendment fail, I shall 
of afterwards make this motion. I think it impor- 
tant that there should be an extension of he time. 
Thirty days is perhaps too short. 

The gentleman from Tennessee [Mr. Jones] re- 
_ marked when up, that no injury could arise from | 
a not having a limitation. I think, sir, that a ver y 
ve serious injury would arise to the Treasury of the 
_ United States, because of the practice which has 
hitherto prevailed here, of paying the unsuccess- 

wl . contestor. If the individual who contests the 
to eat is really entitled to it, he will serve his notice 
is early as possible; but if he is not really en- 
veel titled to it, itis his interest to delay it as long as 
= wossible, knowing that, according to the prac- 





fice 


of this House, he can get paid for eight, 
nine, or ten months or as long as he can protract 


ee the contest. I hope, then, that sixty days, which 
: , I believe to be a reasonable time, will be ines arted 
= instead of thirty. Thirty days is two shorta time 
for States - ‘re the Congressional Distric ts are 
nS composed of so many counties as they are in 
Texas, od I dare say in other States. There 
on- are thirty seven counties in the district which | 
fis. have the honor to represent upon this floor. 
Now, sir, it seems to me that the section ought 
: to be so amended as to provide that the notice may 
oe be given by the contestor or his agent, so as to 
a cover the cases of gentlemen who may happen to 
oo be members of Congress at the time the election 
a was decided in their district or absent from other 
ied cause; andif that should still not be sufficient, there 
ss isa clause in another section of the bill, providing 
7" that in extraordinary cases Congre SS may extend 
we! the time. 
“ I hope that the gentleman from Missouri Mr. 
= Haru] will withdraw his amendment; but if he 
ee will not, and if his amendment is voted down, I 
will then move to strike out *‘ thirty’? and insert 
‘ly “‘sixty,’’ which I think is a reasonable time. 
fy The SPEAKER. The Chair will state to the 
or gentleman from Texas, that the amendment of the 
™ gentleman from Missouri j is ROW Open to amend- 
“ ment, and his motion to strike out * thirty,’ > and 
: y insert ** sixty,’ will therefore be now in order. 
dl Mr. KAUF M AN. I de not want to amend the 
od amendment of the gentleman from Missouri, but 
his the original section, It would simplify the language 
sit of the bill, and I should prefer it, if the gentleman 
id from Missouri would accept my ‘amendment. 
"‘ Mr. HALL. All the objection I have to it is, 
that in some cases—in California for instance— 
‘als sixty days will not be long enough. 
on Mr. KAUFMAN. I propose also to amend 
— the section so as to provide that the notice may be 
he served by an agent. That, I think, will cover the | 
gentleman’s objection. 
va Mr. PUTNAM offered the following as an 
a amendment to the amendment of the gentleman 
j from Missouri, [Mr. Haxt,] to come in at the end 
m- thereof: 
a 





‘“* And provided, further, That in case of the absence of || 
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the member whose seat is centered, the notice heen 
may be served by leaving the same athis place of residence, 
with some member of the family of suitable age to under- 
stand the same.”’ 

Mr. P. wentontosay: Mr. Speaker, itis very evi- 
dent that, under this bill, the notice referred to must 
be served personally upon the member whose seat it 
is intended to contest. Now it may happen that 
the contestant may not be able to serve the notice 
upon the member personally, and he ought not, in 
such a case, to be altogether deprived of the right 
to contest the seat. Theamendment which I have 
oifered, affords a remedy for this evil, and it strikes 
me that it is all that necessary on the subject. 
If the notice cannot be served a mally, on ac- 


Is 


count of the absence of the me mber, then it is 
just and proper that it should | “served by 
some member of the family of suitable age and 


discretion to understand the substance ai a oblect 
of the notice. 

The amendment offered by the gentleman from 
Missouri, [Mr. Haut,] it strikes me, is extremely 


uncertain and indefinite. It has reference to dis- 
abilities in the serving of these notices. Now, sir, 
by whom is the question of disability to be set- 


tled? It may be that it will with the con- 
testant himself. It strikes me that the amend- 
ment of the gentleman from Missouri is altogether 
too indefinite. But the amendment | propose, is 
certain and explicit. It provides that the notice 
shall be served upon the member who has received 
the certificate of election, or in case of his absence, 
upon some member of his family who is able to 
understand the notice given, and he will thus have 
time and opportunity to understand the 
on which his elec 
his interests. 

Mr. McGAUGHEY said: If ] understand the 
amendme “nt proposed by the gentleman from Mis- 
souri, [Mr. Haut,] it isone which provides, that in 
case the person whose seat is contested isabseat, 
if the person Ww ho de Sires Lo ¢ conte St the sealis absent 

—as, for instance, if a member of Congress, in the 
discharge of his pub ylic duties, or if oer r under 
any other disability which renders it b npossible 
for him to give the notice, he shall then be excused 
from giving the notice within thirty days; in other 
words, that any unavoidable cause over which he 
has no control shall be an e 
vive the notice. His amendment, 
not conflict with the principle 
to the amendment, offered by the 
New York, (Mr. Putnam.] 

The amendment to the amendment only relates 
to the question as to upon whom the notice shall 
be served, in case it is served. The amendment 
of the gentleman from Missouri (Mr. Hlauu] pro- 


rest 


rrounds 
tion is contested, and to protect 


xcuse for a failure to 
therefore, does 
the amendment 


rentleman from 


ol 


vides that in certain cases it shall not be neces- 
sary to give that notice in thirty days. 


Now, I think that both the amendment and the 
amendment to the amendment ought to be adopted. 
This is one of those cases which have been over- 
looked by the Committee of Elections, of which I 
amamember. We thought we had made this 
law nearly perfect, but it seems that in the estima- 
tionof honorable members, it is not half so. It is 
certain, however, that both of these amendments 
may be made with advantage. 

I hope, therefore, that the thirty days will not 
be stricken out. I hope that no other number of 
days will be inserted in lieu of the thirty; but I 
do hope, that in case the contestant is unable to 
cive the notice within thirty days, he may be al- 
lowed to give itafter the thirty days | have elapsed, 

But, then, it is asked, who is to be the judge of 
the i incapac ity of the person desiring to contest the 
seat to give this notice? Why, unquestionably, 
Congress. The House here is to judge whether, 
under the circumstances, the party was able to give 
the notice or not. This House is the sole judge of 
the competency or qualification of its own mem- 
bers, and of course the House is to judge of every 

uestion that arises for decision in the course of 
the contest. I think it is right and proper, that 
where a man can show that he was unable to give 
| notice within ‘thirty days, this limitation should 
| not operate upon him to prevent him from contest- 
ing the election. And f think it equally proper, 
that a notice served on any member of the family 
|| who is competent to understand it, should be equiv- 
alent to the serving of the notice on the party him- 
self. I trust, therefore, that the ‘thirty days’’ 
|; will not be stricken out, but that the amendment 
of the gentleman from Missouri will be adopted, 


a 


to the amendment of 
itleman from New York. 


as well 
the ge: 

Mr. SCHENCK. Mr. Speaker, my friend from 
Indiana [Mr. MeGavener} himself, who is a 
member of the committee which reported it, seems 


as the amendment 


to think that this bill may be amended. Why, 
sur, the subject of contested elections is one on 
which there is a great variety of opinion, Even 


there are two amendments moved to a bill 
which was reported to the House by the Commit- 
tee of Elections, who thought, or seemed to think, 
that they had produced a bill which was nearly, if 
not quite perfect. When | rose before, ] felt sure 
that the House were not prepared immediately 
to pass upon the bill in its form, and it 
was with this opinion, and with a view that all its 
provisions might property that I 
moved that it be referred to the Committee of the 
W hole on the state of the Union. It is not likely 
that the various propositions and provisions of 
this bill will be agreed to without giving them more 
than a cursory examination. I thought | was not 
mistaken in my anticipation, when | said that it 
would lead to a long discussion. 

It was with a desire to 
and due consideration of 
motion. 


now 


prese nt 


be discussed, 


promote the deliberate 
the billythat I made my 
You have before you as yet, only the first 

ction, and gentlemen are proposing amendments; 
oa I predict that fate for this bill which all bille 
thus te in the House invariably come to un- 
less referred and fairly discussed in Committee of 
the Whole, that is, that it will be foreed through 
under the previous question without any due ex- 
l revret 


it to 


amination of its provisions and details. 
that my motion was not agreed to, 
the Committee of the Whole on the 
Union. 

Mr. McMULLEN, 
floor.) M 


to commit 


state of the 
(Mr. Scuencx yielding the 
r. Speaker, it to me that this 
bill ought, by all means, referred to 
the Committee the Whole on the the 
Union. 

Mr. 
ing 

Mr. McMULLEN. If the gentleman from 
Olio will allow me, I will submit a motion so to 
refer it before] take my seat. 

Mr. SCHENCK. I do notthink that the House 
will permit it yet. I was almost snubbed when I 
proposed it a short time ago. 

Several MemBers. ‘‘'l'ry it again now!”’ 

Mr. SCHENCK. ‘The discussion that has 
already taken place, shows the difference of opin- 
ion which exists here relative to the bill. ‘The 
gentleman from New York (Mr. Putnam] pro- 
poses that the notice shall be held sufficient if pre- 
sented to any member of the family of the party— 
to theold grandmother, [laughter,] or to any one 
else who may be about the premises or connected 
with him. Now, how would that operate? Sup- 
pose the gentleman comes from California, Texas, 
any other distant State, he is reélected while 
here in Washington, and within thirty days after 
the election notice of intention to contest his seat 
served on his grandmother out in California: 
{a laugh:] he might be ousted from his seat, or 
at all the testimony taken, before he ever 
heard of the notice. That would be the beautiful 
operation of such a law. Now, sir, it strikes me, 
that so far as the first section is concerned, it will 
not be benefited a the amendment of the gentle- 
man from New York, [Mr. Purnam.] The ser- 
vice should be i in eve ry case a pe rsoné al service on - 
the party. 

These different opinions amongst members of 
the House, however, serve to show us that the 
House ought not to pass upon bills of this im- 
portance without due consideration. We have 
yet only considered the first section of the bill, and 
we have already two amendments propose ad. The 
provisions of ‘the bill require that thirty days 
notice shall be civen of an intention to contest an 
election after the returns have been made and the 
result declared. But the practice varies in the dif- 
ferent States. Perhaps no two States have pre- 
cisely similar election laws. 

Take my own State for instance, the State of 
Ohio. In that State the returns are made first 
from the different counties of the district (if there 
be more than one) to a central point, and then 
from that point they are sent to the Speaker of the 
Leeisiature or to the Governor. But these returns 
are not opened ull the Legislature meets; they are 
then opened and counted. Upon the result being 


appears 


to have been 


of state of 


SCHENCK. 


That is just what lam say- 


or 


is 


least 
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known to the Governor, he issues his certificates 
of elvetion. I believe that there is not a single 
member from the Stateeof Ohio who has at this 
moment official knowldge of his reélection. (I say 
this in all disinterestedness,) to the Thirty-second 
Congress, or who has received his certificate of 
election from the Governor, Reading the pro- 
ceedings of the Ohio Legislature the other day I 
found that the returns have actually been opened 
by the Speaker of the House, and peuneel and 
probably the certificates of election—of reélected 
members, will be received from the Governor before 
many days. Ido not know how that may be. 

In other Siates they have different laws. In 
Kentucky, and perhaps in some other States, the 
sheriff is the returning officer, and he furnishes 
some sort of evidence to parties elected to Con- 
gress, of that election. Now, I think it would be 
proper that these thirty days’ notice should be 
given afier the certificate has been issued to the 
party declaring him to have been duly elected. 

But, sir, as I said when I was up before, I have 
no disposition to-day to discuss the general merits 
of the bill, or of the section which is now before 
us. I shall move to refer the bill to the Commit- 
tee of the Whole on the state of the Union. 

Sir, the gentieman from Pennsylvania [Mr. 
Srrone] seems to think that Lam opposed to every- 
thing which emanates from the Committee of Elec- 
tions. 1 ean assure him that he is entirely mistaken. 

I know the difficulties attending this matter, and 
the necessity of some sort of legislation adapted 
to all the States of the Union. 

‘The gentleman from Indiana [Mr. MeGavauney]} 
also expressed surprise that I should move to refer 
the bill to the Committee of the Whole on the 
state of the Union, because he said it was unusual 
after a bill had undergone careful examination by 
a standing committee of the House, not to let it 
pass right through without such reference. Now, 
sir, 1 apprehend that we refer every bill reported 
from a standing committee to the Committeeo f the 
Whole on the state of the Union, unless there is 
some good reason for putting it upon its passage. 
I think, therefore, that I was not departing from 
the usual course, but that it is the Sonbinieeds of 
Elections who are asking the House to depart from 
the usual course in relation to this bill. 

The very complication of the matters and in- 
terests involved im the bill; the many considera- 
tions arising out of it; the remedies that may be 
suggested to adapt it to the election laws of differ- 
ent States, all demand that the bill should not be 
hastily passed. On that account, i made the mo- 
tion which the House rejected. But I think I will 
try again, if the House will consent or not, to 
refer the bill to the Committee of the Whole on 
the state of the Union. We have not yet disposed 
of the first section, and I see no likelihood of our 
getting through the whole twelve to-day if there 
is to be anything like proper deliberation. 

Mr. SACKETT. I wish to address to the cen- 
tleman “from Pennsylvania, the chairman of the 
committee who has reported this bill, a few ques- 
tiens in reference to particular portions of the bill. 
I wish to ask that gentleman what is the exact in- 
tention of this portion of the bill, contained in the 
first clause, eleventh line: 

 ———and such notice shall specify particularly the 
grounds upon which he relies in the contest.” 

Is it intended by this provision to limit the con- 
stitutional right of persons in relation to election 
contests? Is it intended that the bill shall limit or 
restrain that right, or shall in any way interfere 
with the opposition of parties contesting elections? 
Suppose, for instance, the party contesting an 
election shall have laid claim to a seat upon certain 
grounds, which may not be the right grounds, and | 
whilst substantial causes may not have been speci- | 
fied, will this provision of the bill compe! the con- 
testant to forego laying claim to the seat on these | 
new grounds? The bill requires, by the portion 
of the same clause that I have quoted, that the | 
party contesting shall specify ** the grounds upon | 
which he relies in the contest.’” Now, supposing, 
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to limit the constitutional right of persons inter- 
ested to contest elections ? 

If it is the intention of this provision of the bill, 
it appears to me that it will defeat the entire ob- 


ject it contemplates—objects which all are anxious 


to see eee 


Mr. Mc 


question? 
The SPEAKER. It is perfectly in order. 
Mr. McCLERNAND. Then, sir, 1 move the 


previous question. 


The SPEAKER. The gentleman from Mis- | 


souri [Mr. Hatt] moved an amendment to the 


bill reported by the Committee of Elections, to | 


which amendment the gentleman from New York 


{[Mr. Putnam] has moved an amendment. Pend- | 
ing these motions, the gentleman from Ohio [Mr. | 
Scuenck] has moved that the bill be referred to | 


the Committee of the Whole on the state of the 
Union. The gentleman from Illinois [Mr. Me- 
CLERNAND] has since demanded the previous ques- 
tion. 

Mr. BOWLIN. What, Mr. Speaker, will be 
the effect of this motion, if it be seconded, for the 
previous question? Wiil it be to bring the House 


to a vote on the bill and the two amendments now 


pending? 
The SPEAKER. If the previous question be 
seconded, it will bring the House first to a vote on 


the motion of the gentleman from Ohio, [Mr. | 
Scuenck,] to refer the bill to the Committee of | 
If the | 


the Whole on the state of the Union. 
House refuses to commit it, it will then bring the 
House toa vote on the pending amendments. ‘The 
amendmeits being disposed of, the question will 
be then on ordering the bill to be engrossed, and 
read a third time. 

The House was then counted to ascertain 
whether there was a second to the demand for the 


previous question; and there was a second. ‘The 


main question was then ordered to be put. 
Mr. SACKETT wished to inquire of the Chair 


whether, if the House refused to refer the bill to | 
the Committee of the Whole on the state of the || 


Union, all amendments would be cut off? 


The SPEAKER. 


tion is exhausted. 
Mr. STRONG. j 
lengthy remarks, though I believe I have a right 


to address the House, but I desire briefly to an- | 
swer the question put to me by the gentleman from | 
He has asked me | 


New York, (Mr. Sackerr,] 
whether the committee intended by their action to 


prevent the House from judging of the qualifica- | 


tions or election returns of its members? Sir, the 
committee intends no such thing. 


Mr. DUER, cinterposing.) I am sorry to in- | 
terrupt the gentleman from Pennsylvania, but I || 


wish to understand a point of order. It is this: 
whether, under the operations of the previous ques- 
tion, the chairman of a committee has a right to 
address the House? I know it has been the rule 
in committee, but I never knew it to be the prac- 


| tice in the House. 


The SPEAKER. It was the practice during 


_ the last session of Congress by the decision of the 
| House. 


Mr. STRONG, (resuming.) I would simply 


remark that the committee had no intention to pre- || 
| vent the House from exercising to the fullest ex- || 


tent their constitutional power to judge of elections, 
and of the qualifications and returns of members. 
The requirement that a specification shall be made 


of the grounds on which the party intends to rely 


after having made this specification, and after the || 


ume designated (thirty days) shall have elapsed, 

he should find that although the grounds he may | 
have alleged are good, yet are insufficient, and 

other and more forcible ones become apparent, || 
would the bill permit the claim to be made on these 
fresh grounds, in contesting the right of a member || 
who may have received the election certificate ? In |) 


in his contest, of course does not exclude the House 
from afterwards judging of the election of the mem- 
ber. It is only for the purpose of enabling them 
to take testimony, with reference to the issues 
which may be made up between the parties. 

Mr. SACKETT. r, Speaker 

The SPEAKER. Will the gentleman from 


|| Pennsylvania yield the floor to the gentleman from 


New York? 


Mr. STRONG. If the gentleman from New 


| York wishes to address any questions to me I am 


perfectly willing. 
Mr. SACKETT. 


other grounds for sustainihg the contest than those 


FERNAND. I wish to inquire, Mr. | 


| Speaker, if it is now in order to move the previous 


No further amendment will | 
be in order. The question will be taken on the | 
engrossment of the bill before the previous ques- | 


I do not propose to make‘any 


I wish to ask the gentleman | 
| from Pennsylvania if a person, after having given 
| the notice required by the bill, should discover 
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ground without an order of the House ? 

Mr. STRONG, I suppose he would not under 
the provisions of this bitte But the right of 
House is expressly reserved in a part of the jj 
to permit testimony to be taken subsequently to 
the expiration of the limitation prescribed in the 
first section. The right of the House in this 
|| respect cannot be restricted, and I do not propose 
| that it should be so restricted. The only object 

of the provision now under discussion is to brine 
parties to an issue on the contested election before 
the case is brought before a committee; and thys 
the effect intended is an acceleration of the decis. 
ion: the House still retaining full power to enlaree 
the time. Upon other grounds the limitation has 
been proposed. You cannot limit, by action of 
law, the constitutional rights of the people. 

Besides, the bill does no more than is the com. 
mon custom through the States—no more thay 
the States require by all their constitutional pro- 
visions. They require the same thing, and nobody 
was ever yet heard to object. In every court of 
law in Christendom, (at least of common law,) the 
parties are invariably required to make up their 
issues in the first place, and afterwards the testi- 
mony is taken in reference to it. 

We are a judicial tribunal, and should require 
the parties contesting to make up their issues, be- 
|| fore the case comes up for consideration, in order 

that the testimony may be taken. 

Mr. McCLERNAND. Will the chairman of 
the Committee on Elections allow me to ask him 
a question? 

Mr. STRONG. In what respect? 

Mr. MeCLERNAND. Suppose a sitting mem- 

| ber, from the State of California, wished to contest 
| the election of his successor: what would be the 
operation of the proposed law in that case?— 
could the contestant give notice to the returned 
| member within thirty or sixty days?—could he 
‘even learn himself of the result of the election in 
that time?—in short, can any limitation of time 
be safely prescribed? - 

Mr. STRONG. I suppose he could not; but 
if the amendments which have been proposed are 
adopted, then he can. His very case is provided 
for in the amendments now pending, and on 
which the House will be shortly called upon to 
vote. But even if he could not, he would not be 
injured. ‘There is the same reserved rights in the 
Houde, to cause testimony to be taken afterwards, 

as there is now. 

Mr. McCLERNAND. That is an objection 
to the bill itself; because its operation must fail to 
be uniform. 

Mr. STRONG. Notatall. It provides for this 

specialcase. I do not propose to address the House 
more at length on this subject. It is well under- 
| stood by the House, and I trust therefore that the 
House will vote down the motion of the gentle- 
|| man from Ohio, to refer it to the Committe of the 
| Whole, and proceed to vote upon the amendments 
| and the bill. 


CHRISTMAS HOLIDAYS. 

|| Mr. McDOWELL. Mr. Speaker, I rise to 

'|a privileged question. For the purpose of ena- 

|| bling the members of this House to enjoy Christ- 

|| mas with the rest of mankind, I move that when 

| the House adjourns to-day, it adjourn to meet on 

| Thursday next. 

On a division there appeared 83 in the affirma- 

|| tive and 64 in the negative. 

| Mr. WENTWORTH suggested that it would 
be more appropriate to take a day after Christmas 

| than a day before. [Laughter.] 

Mr. JONES called for the yeas and nays, and 
|| they were ordered; and being, taken resulted yeas 
92, nays 83. 

So the resolution was agreed to. 


TESTIMONY IN CONTESTED ELECTIONS. 


The question then recurred on the motion made 
| by Mr. Scuencx to refer the bill to the Committee 
| of the Whole on the state of the Union. 
| Mr. JONES inquired if the motion had not 
| been already voted down? 
|| TheSPEAKER replied that it had been, to-day; 
| but not the present motion. - 

Mr. McCLERNAND called for tellers on the 
‘| question; which being ordered, , 
|| Messrs. Bowxtw and Fow.er were appointed. 
|| The tellers reported 52 in the affirmative, and 74 


| ions of the bill, to take eetnony upon this Swe 


the 





whort, is it intended by the provisions of the bill || specified, would have the right, under the provis- | in the negative. 
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